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RELIEF SOUGHT 
 
 Sergeant Bergdahl moves to dismiss Charge I and its specification with prejudice. 
Because unauthorized absence is a lesser included offense (LIO) of desertion, they may 
be recast as a violation of Article 86, UCMJ. An evidentiary hearing is requested. Oral 
argument is requested. 

 
BURDEN OF PERSUASION AND BURDEN OF PROOF 

 
 The defense, as moving party, has the burden of persuasion. Proof by a prepon-
derance is required as to factual matters. RCM 905(c)(1).  
 

FACTS 
 

Sergeant Bergdahl is charged with single specifications under Articles 85 and 99, 
UCMJ. The charges were preferred on 25 March 2015 and referred on 14 December 
2015. Other relevant facts are set forth below in the Argument section below. 
 

WITNESSES AND EVIDENCE 
 

The defense will offer in evidence the attachments to this motion and testimony 
from former Secretary of the Army John M. McHugh*, GEN Mark A. Milley*, GEN Curtis 
M. Scaparrotti, LTG(R) William T. Grisoli*, LTG(R) Perry L. Wiggins, LTG(R) Flora D. 
Darpino*, LTG Kenneth R. Dahl, COL Harrold McCracken, COL John A. Hamner and LTC 
Stephen A. Fabiano. They will testify on the matters listed below. (Asterisks indicate re-
fusal to be interviewed.) Their testimony can be dispensed with if the government stipu-
lates to the authenticity of the attached documents and that: 

 

 SGT Bergdahl was found to be missing from his duty station in Afghanistan 
early on the morning of 30 June 2009. 

 The Army knew SGT Bergdahl had left his unit voluntarily within days of his 
disappearance. 

 Army records showed SGT Bergdahl’s duty status first as DUSTWUN (duty 
status—whereabouts unknown) and then as “captured.” 

 From 30 June 2009 to 31 May 2014, SGT Bergdahl was held against his will 
by the Haqqani network, an enemy force, at divers places in Afghanistan and 
Pakistan. 

 SGT Bergdahl was recovered by the United States on 31 May 2014 as part of 
a prisoner exchange. 

 Effective 1745 hours on 31 May 2014, SGT Bergdahl’s duty status was 
changed by eMILPO entry from “captured” to “present for duty.” 

 On 1 June 2014 SGT Bergdahl was reassigned from U.S. Army Alaska to U.S. 
Army South. 

 On 14 July 2014 SGT Bergdahl was reassigned from U.S. Army South to U.S. 
Army North, which remains his permanent duty assignment. 
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 Upon completion of debriefing, initial medical and psychological attention, and 
the reintegration process, U.S. Army North, in consultation with the Army Staff, 
restored SGT Bergdahl to regular duty on 14 July 2014. 

 SGT Bergdahl has performed regular duty at Ft. Sam Houston since 14 July 
2014. 

 By orders dated 9 January 2015 (effective 12 January 2015), SGT Bergdahl 
was “attached for administration” to U.S. Army Forces Command “for the gen-
eral administration of military justice” under the authority of “Coordination be-
tween CG, US Army North and CG FORSCOM.” 

 At the time SGT Bergdahl was restored to duty Army leadership in general and 
the responsible GCMCA–U.S. Army North–in particular suspected him of de-
sertion.  

 SGT Bergdahl has not been in pretrial confinement or restricted since his re-
covery. 

 U.S. Army North has continued to keep SGT Bergdahl in a regular duty status 
even though it has known of his alleged desertion for over three years. 

 
LEGAL AUTHORITY 

 
1. Art. 22(a)(5), UCMJ 
2. Art. 22(a)(8), UCMJ 
3. Art. 22(a)(9), UCMJ 
4. Art. 32, UCMJ 
5. Art. 34, UCMJ 
6. Art. 62, UCMJ 
7. Art. 79, UCMJ 
8. Art. 85, UCMJ 
9. Art. 85(a)(1), UCMJ 
10. Art. 86, UCMJ 
11. Art. 99, UCMJ 
12. Art. 99(3), UCMJ 
13. RCM 905(c)(1) 
14. RCM 907(b)(2)(D)(iii) 
15. MCM ¶ 9.b.(1)(c) 
16. MCM App. 12A 
17. AR 15-6, Procedures for Administrative Investigations and Boards of Officers 
18. AR 600-8-2, Suspension of Favorable Personnel Actions (Flag) 
19. United States v. Minor, 1 C.M.A. 497, 4 C.M.R. 89 (1952) 
20. United States v. Pettis, 12 M.J. 616 (N-M.C.M.R. 1981)  

 
QUESTION PRESENTED 

 
WHETHER CHARGE I AND ITS SPECIFICATION ARE BARRED BY THE 
DEFENSE OF CONSTRUCTIVE CONDONATION? 
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ARGUMENT 
 

RCM 907(b)(2)(D)(iii) BARS CHARGE I AND ITS SPECIFICATION 
 

Constructive condonation is a special defense to desertion. It is a complete de-
fense to Charge I and its specification and requires that they be dismissed with prejudice.  

 
Under RCM 907(b)(2)(D)(iii), “[p]rosecution is barred by”— 
 
(iii) Constructive condonation of desertion established by unconditional res-
toration to duty without trial of a deserter by a general court-martial conven-
ing authority who knew of the desertion. 

 
Breaking down the text prescribed by the President into its several components, the con-
structive condonation defense is available if (1) a GCMCA, (2) knowing of the accused’s 
desertion, (3) restored him to duty (4) unconditionally and (5) without trial. The facts set 
forth above satisfy these requirements. 
 

1 
 

U.S. Army North is a GCMCA 
 

SGT Bergdahl was restored to duty by a GCMCA. He was and is assigned to 
Headquarters and Headquarters Battalion, a subordinate command of U.S. Army North. 
U.S. Army North (Fifth Army) is a statutory GCMCA. Art. 22(a)(5), UCMJ. 
 

2 
 

U.S. Army North suspected SGT Bergdahl of desertion 
 

Sergeant Bergdahl was believed to have deserted as long ago as July 2009. At 
that time, MG (as he then was) Scaparrotti signed a grant of testimonial immunity noting 
that offense. That grant of immunity was unknown to SGT Bergdahl as he was in enemy 
hands until 2014. (It was not disclosed to the defense until 2016.) It demonstrates that the 
Army was aware of facts that could reasonably give rise to a charge of desertion. 
 
 Sergeant Bergdahl was recovered from captivity on 31 May 2014, in a prisoner 
exchange with the Taliban. On 16 June 2014, MG (as he then was) Dahl was appointed 
by the Director of the Army Staff, LTG Grisoli, to conduct an AR 15-6 investigation. Among 
other things, he was directed to investigate “[w]hether SGT Bergdahl intended to return 
to his post when he left COP Mest-Malak and whether his intent changed between the 
time he left COP Mest-Malak and the time he was captured.” Intent to remain away per-
manently is an element of “long” desertion. Art. 85(a)(1), UCMJ; MCM ¶ 9.b.(1)(c). 
 

Sergeant Bergdahl’s debriefers were prepared to administer the warnings required 
by Art. 31(b), UCMJ. That provision requires that the member being questioned be ad-
vised of the offense(s) of which he or she is suspected. 
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After debriefing and necessary medical and psychological attention in Afghanistan 

and Germany, SGT Bergdahl was flown back to the United States for treatment at Brooke 
Army Medical Center, JBSA. Permanent Change of Station orders transferred him from 
1st Battalion, 501st Parachute Infantry Regiment, Ft. Richardson, Alaska, to U.S. Army 
South. Thereafter he was reassigned to U.S. Army North, which knew or had reason to 
know that he was suspected of desertion. 
 

3 
 

U.S. Army North restored SGT Bergdahl to duty 
 

 U.S. Army North restored SGT Bergdahl to duty on 14 July 2014. Official spokes-
persons made it clear that he had been restored to normal duty. Pentagon press secretary 
RADM John Kirby, said: “He’s an active-duty Army soldier, and just like any active-duty 
soldier, he’s free to leave base.” Anna Mulrine, Bowe Bergdahl hires lawyer, investigators 
to question him in ‘near future,’ Christian Science Monitor, 15 July 2014, 
http://www.csmonitor.com/USA/Military/2014/0715/Bowe-Bergdahl-hires-lawyer-investi-
gators-to-question-him-in-near-future. Quoting a U.S. Army North spokesman, CNN re-
ported: 
 

Six weeks after he was released from Taliban captivity, Sgt. Bowe Bergdahl 
spent his first day of regular duty working at the headquarters of U.S. Army 
North in Texas, the army said Tuesday. 
 
Bergdahl, like many soldiers at a new assignment, spent much of his day 
on Monday getting paperwork straightened out, spokesman Don 
Manuszewski said. 
 
The 28-year-old soldier spent five years in the hands of Taliban militants 
after he disappeared in Afghanistan in June 2009. After he was released in 
May in exchange for five senior Taliban members held by the U.S. military, 
Bergdahl has undergone counseling and been given medical care at a hos-
pital in San Antonio. 
 
On Monday, he began his job with a unit responsible for homeland defense, 
civil support operations and security cooperation programs involving coun-
tries such as Canada, Mexico and the Bahamas. He will eventually be given 
a position commensurate with his rank of sergeant. The army spokesman 
has said that Bergdahl would be assigned a desk job. 
 
Bergdahl lives on base, in a two-bedroom unit in non-commissioned officers 
quarters. 
 
"He's just another soldier in the U.S. Army," Manuszewski said. 
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Martin Savidge & Steve Almasy, Bowe Bergdahl Returns to Regular Duty, CNN, 15 July 
2014, http://www.cnn.com/2014/07/15/us/bowe-bergdahl-duty/. 
 

“He's going to be doing soldier duties commensurate with his rank and qualifica-
tions,” said Don Manuszewski, a spokesman for Army North. “Like anybody else, he'll go 
through a period of training to go through our processes and procedures.” Sig Christen-
son,  Bergdahl takes job at Fort Sam Houston, San Antonio Express-News, 15 July 2014, 
http://www.mysanantonio.com/news/local/military/article/Bergdahl-takes-job-at-Fort-
Sam-Houston-5620095.php. 
 

Since then, SGT Bergdahl has been assigned to Headquarters and Headquarters 
Battalion, U.S. Army North, where he has performed normal administrative duties. He has 
received favorable evaluations and a Good Conduct Medal.1 His principal duty title is 
Executive Administrative NCO. According to his NCOER Counseling and Report Form, 
his daily duties are as follows: 

 
Serves as a Human Resources NCO in the Office of the Secretary of the 
General Staff (SGS) for a Three Star Army Service Component Command 
consisting of 839 military and civilian personnel; processes and tracks staff 
actions for the command section; reviews administrative actions, consoli-
dates reports, prepares reports and data; advises the SGS and other staff 
members on administrative activities. Responsible for distribution of sup-
plies, office equipment and the operation and maintenance of the Main Con-
ference Room and the Commanding General’s Conference Room. 
 

4 
 

U.S. Army North restored SGT Bergdahl to duty unconditionally 
 

 Sergeant Bergdahl was restored to duty on 14 July 2014. That action was uncon-
ditional. He was neither placed in pretrial confinement nor put on restriction. It was not 
contingent on any action on his part. The only limitation placed on him at the time (by 
counseling statement separate from the Flag document) was that, for his own safety, he 
would have to travel with two “buddies” (other NCOs) when leaving Ft. Sam Houston. 
That arrangement, which has since been modified to permit him to leave the installation 
alone for short period, was not a “condition” on his restoration to duty within the meaning 
of RCM 907(b)(2)(D)(iii). It was not established for the purpose of preventing his escape 
and had no effect on either his assigned duties or his performance of those duties. Rather, 
it merely required him to notify his command of plans to leave the installation so it could 
make the necessary “buddy” arrangements. 
 

                                            
1 On 9 January 2015 (effective 12 January 2015), he was administratively assigned as 
well to HHC, Special Troops Battalion, U.S. Army Forces Command. A copy of those 
orders is attached. That assignment is solely for the purpose of possible disciplinary ac-
tion. He has never been assigned any duties because of or in connection with that addi-
tional assignment. 
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Similarly, the Flag SGT Bergdahl’s immediate commander at Ft. Sam Houston in-
itiated is not a “condition” within the meaning of RCM 907(b)(2)(D)(iii). This is so for three 
reasons. 

 
First, a Flag is a “suspension of favorable personnel actions.” That is the title of the 

governing AR. A Soldier can be restored to duty and still be subject to a Flag. A Soldier 
who is subject to a Flag remains in a duty status. Moreover, the pendency of an investi-
gation or a court-martial is not a “condition” to the Soldier’s duty status. A Soldier may be 
awarded nonjudicial punishment or tried by a court-martial while in a regular duty status. 
During days when a court-martial is not in session, the accused (like other participants 
such as members or witnesses) simply performs his or her normal duty, subject only to 
the need to consult counsel and otherwise prepare for trial. Hence, there is no tension 
between being in a regular duty status and being in the military justice process. 

 
But even if a Flag were, in principle, pertinent to whether the constructive condo-

nation defense applies, SGT Bergdahl’s immediate commander’s stated purpose in initi-
ating one was “to ensure the efficient and effective execution of all personnel actions in 
accordance with established Army policies and procedures.” SGT Bergdahl’s Flag does 
not achieve that purpose. For example, AR 600-8-2 ¶ 2-1a identifies as a potential pur-
pose of a Flag as “to prevent and/or preclude – . . . (2) Movement of a Soldier when it is 
in the best interests of the Army for the Soldier to remain in his or her current unit or at 
his or her current location until cleared of ongoing actions.” That purpose is inapplicable 
since the Army has, for reasons that have never been revealed (and which we have been 
prevented from investigating), assigned SGT Bergdahl to FORSCOM for disciplinary pur-
poses while not changing his permanent duty station from Ft. Sam Houston to Ft. Bragg. 
This arrangement has avoided the disruption of needed medical and psychological care 
(his providers being at Ft. Sam Houston), but raises serious questions about whether 
venue was manipulated through a bespoke DA choice of a GCMCA with which SGT Berg-
dahl has never had any substantive relationship. More to the point, flagging was in no 
way required in order to arrange his dual assignment. 

 
Second, even if the Flag in theory qualified as an RCM 907(b)(2)(D)(iii) condition, 

that rule requires that it have been imposed by a GCMCA. The Flag, however,  was im-
posed by SGT Bergdahl’s field-grade battalion commander.2 That is fatal. What is more, 
even if the battalion commander’s initiation of the Flag could be imputed to the GCMCA, 
the stated reason was that a commander’s investigation had been initiated: a Develop-
mental Counseling Statement explained that the Flag was based on the fact that an AR 
15-6 investigation had been initiated on 16 June 2014. Under AR 600-8-2 ¶ 2-4, however, 
the effective date of a Flag is not the date of initiation but the date of the circumstances 
requiring the Flag. The Flag was therefore effective as of 16 June 2014, when LTG Grisoli 
appointed MG Dahl to conduct the AR 15-6 investigation. As a result, it cannot be deemed 
a condition of a restoration that did not occur until a month later. 

  

                                            
2 Congress has not authorized Army battalion commanders to convene GCMs. Art. 
22(a)(5), UCMJ. Nor has either the President or the Secretary of the Army exercised their 
power under Arts. 22(a)(8)-(9), UCMJ, to do so. 
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Third, the Flag has been in effect for an unreasonable period. An attachment to 
the counseling statement referred to above listed three examples of reasons a Flag would 
be lifted. The second of these was when “[t]he Soldier is flagged for pending court-martial 
or nonjudicial or administrative disciplinary action resulting from the adverse findings of 
the commander’s investigation.” MG Dahl submitted the final version of his report on 18 
December 2014. The Army took final action on it on 22 December 2014. The Flag has 
therefore been functus officio for over two and one-half years. Under AR 600-8-2 ¶ 2-1d, 
it should have been lifted within three working days after final action, i.e., by 26 December 
2014 (or, if the Army was not working that day, on 29 December 2014 at the latest). The 
investigation that triggered the Flag being long over, it is unfair to continue the Flag. For 
this reason and the others we have identified, the Flag is not a valid basis for finding that 
SGT Bergdahl’s restoration was conditional. 

 
Since the Flag does not qualify as a “condition” for purposes of RCM 

907(b)(2)(D)(iii), is there something else that does? The Article 32 investigating officer 
commented (Art. 32 Report at 6) that the existence of unresolved medical issues provides 
“a legitimate reason for delay.” His point was not well-taken. For one thing, medical rea-
sons were not the basis for the Flag: this was an “L” Flag, as the form expressly indicates 
in § 10. A Flag can only be justified on the basis stated in it, not some other basis never 
asserted by the initiating commander. Nor, contrary to LTC Visger’s suggestion, is there 
some inconsistency between SGT Bergdahl’s invocation of the constructive condonation 
defense and his request that the GCMCA defer a disposition decision until medical issues 
were resolved. As it happens, the GCMCA referred the charges without waiting for reso-
lution of SGT Bergdahl’s medical and psychological issues.3 

5 
 

U.S. Army North restored SGT Bergdahl to duty without trial 
 
 The “without trial” element of the constructive condonation defense has been sat-
isfied. There is no legal requirement to conduct an AR 15-6 investigation before ordering 
that a preliminary hearing be conducted under Article 32, UCMJ. Moreover, U.S. Army 
North could have declined to restore SGT Bergdahl to regular duty while awaiting the 
results of MG Dahl’s investigation and action by some commander with respect to any 
charges that flowed from that investigation. Instead, it elected to restore SGT Bergdahl to 
what official spokespersons described as normal duties for a Soldier of his rank. 
 

6 
 

U.S. Army North has continued to keep SGT Bergdahl in a regular duty status 
even though it has known of his alleged desertion for over three years 

 
 U.S. Army North has continued to keep SGT Bergdahl in a regular duty status even 
though it has known of his alleged desertion for over three years. Even if that command 
did not suspect him of desertion at the time it restored him to duty, at least by the time 

                                            
3 SGT Bergdahl received a permanent profile on 25 June 2015. He has not been placed 
in the MEB/PEB process because of the pendency of the court-martial. 
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