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RELIEF SOUGHT AND SUMMARY 

 
The defense moves to adduce newly-discovered evidence in support of the Motion to 
Disqualify (D APP 34). The instant motion will require the Court to examine a classified 
document, as explained in Point I below. 
 
This motion is also in the nature of a supplement to the Motion to Disqualify, as explained 
in Point II below. That motion advanced three reasons that mandate GEN Robert B. 
Abrams’ disqualification and vacation of the referral. The instant motion adds a fourth: he 
has had (and, unless forbidden to do so, is likely to continue to have) substantive ex parte 
contacts with the prosecution in flagrant disregard of his obligations as an official statuto-
rily charged with the performance of “judicial acts.” Art. 37(a), UCMJ. This raises funda-
mental questions that go directly to the integrity of the military justice system and, as a 
consequence, public confidence in the administration of justice. 
 
The Motion to Disqualify should be held in abeyance pending discovery and further pro-
ceedings with respect to the ex parte contacts issue. Trial counsel should be ordered to 
disclose all of their ex parte communications with the GCMCA and the SJA should be 
directed to make herself available for an interview. GEN Abrams must be disqualified and 
the referral vacated. The charge sheet and case file should be returned to the Secretary 
of the Army. 
 
Oral argument and an evidentiary hearing are requested. 

 
BURDEN OF PERSUASION AND BURDEN OF PROOF 

 
As moving party, the defense has the burden of persuasion. Proof by a preponderance 
of the evidence is required as to factual matters. R.C.M. 905(c)(1).  
 

I. NEWLY-DISCOVERED EVIDENCE 
 

GEN Abrams has repeatedly confirmed his personal involvement in efforts to recover 
SGT Bergdahl. He did so during a defense interview, in an affidavit (G APP 37 encl 1), 
and in his 24 August 2016 testimony. His admission on the stand regarding the advice he 
gave Secretary Hagel concerning the feasibility of recovery plans is sufficient for a finding 
that he is a fact witness with respect to Charge II and is therefore disqualified for the 
reasons we have previously stated. On 26 August 2016, however, the defense learned in 
the course of its ongoing review of classified documents of an additional involvement GEN 
Abrams appears to have had that was not previously disclosed to us. The page at issue 
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bears Bates page number 36557 and is classified Secret. We move that it be made an 
additional (and, in this instance, sealed) defense appellate exhibit next in order in support 
of the Motion to Disqualify. By copy hereof we request the government to promptly ask 
the cognizant OCA to declassify the page. If the OCA refuses to declassify it, defense 
counsel at Fort Bragg will coordinate with the Clerk of the Court and opposing counsel 
concerning submission of a copy under seal. See M.R.E. 505(j); Pretrial Order para. 2e.  
 
It may be necessary to close the hearing discuss this exhibit fully. 
 

II. GENERAL ABRAMS’ EX PARTE CONTACTS 
 

LEGAL AUTHORITY 
 

Bryan A. Garner, Black’s Law Dictionary 1440 (10th ed. 2014) 
Bryan A. Garner, Garner’s Dictionary of Legal Usage 742 (3d ed. 2011) 
ABA Model Code of Judicial Conduct: Canon 2, R. 2.9 
ALI, Restatement (Third) of the Law Governing Lawyers § 113 
Art. 6(b), UCMJ 
Art. 6(c), UCMJ 
Art. 15(a), UCMJ 
Art. 32, UCMJ 
Art. 34, UCMJ 
Art. 37(a), UCMJ 
Art. 39(a), UCMJ 
United States v. Argo, 46 M.J. 454 (C.A.A.F. 1997) 
United States v. Collins, 6 M.J. 256 (C.M.A. 1979) 
United States v. Dresen, 47 M.J. 122 (C.A.A.F. 1997) 
United States v. Engle, 1 M.J. 387 (C.M.A. 1976) 
United States v. Nealy, 71 M.J. 73 (C.A.A.F. 2012) 
United States v. Newman, 14 M.J. 474 (C.M.A. 1983) 
United States v. Payne, 3 M.J. 354, 356 (C.A.A.F. 1977) 
 

FURTHER SUPPLEMENTAL STATEMENT OF FACTS1 
 

The defense requests that the government state in its response which of the following 
facts it will stipulate to. For those it will not stipulate to, we request an opportunity to 
present evidence and testimony at an Article 39(a), UCMJ session.  
 

35. Major Paul D. Carlson is an Army judge advocate who was assigned to FORSCOM 
OSJA until 2015. After the Bergdahl case was sent to the FORSCOM commander, 
and then to the SPCMCA (LTC Peter Q. Burke) in January 2015, MAJ Carlson was 
assigned to be LTC Burke’s legal advisor. The purpose of that assignment was to 

                                            
1 The numbering resumes from the Supplemental Statement of Facts in our reply to the 
government’s response to the Motion to Disqualify. 
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keep the legal advice to the convening authority separate from the prosecution. 
The prosecution team then included trial counsel MAJ Margaret V. Kurz and as-
sistant trial counsel then-MAJ Christian E. Beese, each of whom was specially 
brought to FORSCOM to prosecute SGT Bergdahl’s case. 

 
36. MAJ Carlson departed FORSCOM on a normal change of station in 2015. Once 

he left, the task of providing legal advice to LTC Burke on his convening authority 
duties was taken over by the prosecutors, MAJ Kurz and LTC Beese. The defense 
is unaware of what prompted the prosecutors to take over this duty, or who ordered 
this arrangement.  
 

37. On 09 October 2015, the defense submitted a four-page memorandum to the Ar-
ticle 32, UCMJ preliminary hearing officer (PHO) with comments on and objections 
to his report. The memorandum included an objection to LTC Burke’s role in the 
case, including the fact that he “served in the quasi-judicial role of special court-
martial convening authority, in which capacity he engaged in frequent ex parte 
communications with prosecutors and made important decisions limiting SGT 
Bergdahl’s access to evidence, witnesses, investigative assistance, delay, and 
TS(SCI) security clearance for his civilian defense counsel.” (G APP 40 at 3, para. 
10). GEN Abrams testified on 24 August 2016 that he read the defense memoran-
dum several times. (We respectfully request that the Court cause GEN Abrams’ 
testimony, which was not extensive, to be transcribed.) 

 
38. In October and November 2015, trial counsel submitted requests for two 30-day 

periods of excludable delay to GEN Abrams so that the prosecution could bring in 
10 additional lawyers on temporary duty to sort through evidence. He approved 
each request. The defense was not given copies of these requests until after they 
were approved. The defense objected to these ex parte requests. Encl 2.  

 
39. On 14 December 2015, contrary to the PHO’s recommendation, GEN Abrams re-

ferred the charges to a general court-martial. He acted in accordance with the 
SJA’s pretrial advice, which was devoid of any explanation. That advice, which 
was dated the same day as the referral, was not furnished to the defense until after 
referral. 

 
40. Between January and May 2016, GEN Abrams approved several requests for ex-

pert assistance for the prosecution. For months these requests and approvals were 
not provided to the defense. Defense objected to trial counsel about these ex parte 
requests and approvals between the trial counsel and GEN Abrams. Encl 3. 

 
41. In 2016 LTC Burke’s emails concerning the case were sent to the defense. They 

confirmed that he engaged in frequent ex parte communications with trial counsel 
rather than a neutral legal advisor, and that trial counsel sent him draft documents 
denying defense requests which he signed as submitted. An example is at Encl 1.   
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42. GEN Abrams initially denied requests for a defense interview. At the court’s urging, 
he eventually relented. During that interview, which took place on 08 August 2016, 
he made several statements that became bases for the Motion to Disqualify. These 
are set forth in D APP 34.  

 
43. On 19 August 2016 GEN Abrams executed an affidavit in which he claimed to 

clarify several of the statements he made during the 08 August 2016 interview and 
which were referred to in the Motion to Disqualify. His affidavit is Enclosure 1 to G 
APP 37. The government sought to use the affidavit to buttress its contention that 
he should not be disqualified.  

 
44. When cross-examined on 24 August 2016 GEN Abrams admitted that he prepared 

the affidavit with the assistance of lead trial counsel MAJ Justin C. Oshana and a 
lieutenant (apparently also a member of the prosecution team). GEN Abrams said 
these officers personally worked with him on the 4-6 drafts of the affidavit before 
he signed it. 

 
45. Until GEN Abrams’ testimony, the defense was not informed of this, or any other, 

personal ex parte personal contact between him and the prosecution team.  
 

46. On 26 August 2016 defense counsel MAJ Jason D. Thomas emailed trial counsel 
seeking information on all prior ex parte contacts between GEN Abrams and the 
prosecution team. The request sought names, dates, and the substance of con-
versations, to include meetings with GEN Abrams in advance of his referral deci-
sion.  

 
47. On 29 August 2016 MAJ Oshana denied MAJ Thomas’s request. He wrote, “There 

is no rule preventing the Government from having contact with the CG [GEN 
Abrams], nor is there any requirement that we notify the Defense of such con-
tact.” (emphasis added) 

 
48. On 30 August 2016 defense counsel LTC Franklin D. Rosenblatt emailed MAJ 

Oshana asking that the prosecution immediately cease ex parte contacts with GEN 
Abrams. 

 
49. On 31 August 2016 MAJ Oshana denied LTC Rosenblatt’s request. This string of 

emails is attached as Encl 5.  
 

50. The SJA, who is a material witness to some if not all of the GCMA’s interactions 
with the prosecution, has repeatedly refused to be interviewed. 
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WITNESSES AND OTHER EVIDENCE 
 

Copies of the emails and other documents referred to above are annexed to this motion, 
along with an expert declaration from Lawrence J. Fox. Testimony by the SJA, whose 
communications with the GCMCA and trial counsel are not privileged, may be required. 
 
 

ARGUMENT 
 

GENERAL ABRAMS’ EX PARTE CONTACTS WITH 
THE PROSECUTION MANDATE HIS DISQUALIFICATION 

 
No provision of the Code is more central to this case than the second sentence of Article 
37(a): “No person subject to this chapter may attempt to coerce or, by any unauthorized 
means, influence the action of a court-martial or any other military tribunal or any member 
thereof, in reaching the findings or sentence in any case, or the action of any convening, 
approving, or reviewing authority with respect to his judicial acts.” Just as its first clause 
mandates relief because Sen. McCain is a retired regular and therefore subject to the 
Code, see D APP 27, so too, its last clause mandates relief because it recognizes in haec 
verba that the acts of a convening authority are judicial. See generally D APPs 34, 37. 
This is in direct contrast with Article 15(a), UCMJ, which explicitly grants commanders 
“non-judicial” powers. 
 
Congress did not intend Article 37(a) to be window-dressing. 

 
1 

 
The supplemental facts set forth above go to the heart of the fair administration of justice 
in the military. In a case as closely-watched as this, one would have assumed the gov-
ernment would have taken extra pains to show that the military justice system both is and 
appears to be impartial and fair. Instead, it has elected to embrace the profoundly dis-
turbing proposition that the course of justice may be shaped in secret coordination be-
tween the Command Suite and the prosecution. 
 
If he were a judge, GEN Abrams would be removed or otherwise disciplined, and his 
actions set aside. Because his acts as a GCMCA are judicial, he must be disqualified, 
and the case restored to the status quo that existed prior to referral. 
 
The position espoused in lead trial counsel’s 29 August 2016 email – in effect, that he 
and his colleagues are free to have whatever contact they (or the GCMCA) wish with the 
GCMCA, and that the defense may be kept in the dark either forever or until safely after 
official action has been taken – provides context for several aspects of the case: 
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 The still unexplained decision to refer the case to a GCM,2 since the TCs would 
have been free to explain personally to GEN Abrams the Article 32 results in a way 
that put their case in the best light 

 The nearly three months it has taken GEN Abrams to (not) act on an administrative 
matter, for which there is no plausible explanation other than an attempt to provide 
tactical assistance to the prosecution 

 The decision to authorize funding and personnel requests to support the largest 
and best-resourced prosecution team in any single-accused court-martial in 
memory.   

 
It would have been easy enough for trial counsel to respond to our request for production 
by saying there had been no ex parte contacts, if that had been the case. Instead, he 
wrote, “There is no rule preventing the Government from having contact with the CG, nor 
is there any requirement that we notify the Defense of such contact.”  Since the govern-
ment will not let the defense know, even now, about the ex parte contacts they have had 
with GEN Abrams, an adverse inference is warranted.  
 

2 
 
The avoidance of substantive ex parte contacts is the cornerstone of proper judicial con-
duct. A convening authority who engages in such contacts, which may be written as well 
as oral, has forfeited any claim to impartiality and must be disqualified.  
 
Congress has defined the work of convening authorities with respect to courts-martial as 
“judicial acts.” Art. 37(a), UCMJ. The GCMCA’s weighty responsibilities include deciding 
whether charges warrant court-martial or other disciplinary action; entering into plea bar-
gains; handpicking the members who will decide guilt or innocence and sentence; grant-
ing or withholding immunity; making investigative, expert and other resources available 
to the parties; and taking post-trial action, including whether a sentence or any part of it 
should be suspended and whether any sentence to confinement should be deferred.  
 
In performing their codal duties, convening authorities shall communicate “directly” with 
their SJA or legal officer. Art. 6(b), UCMJ. Importantly, the SJA or legal officer who advises 
a CA cannot be someone who has served as a trial counsel or assistant trial counsel in 
the case. Art. 6(c), UCMJ. That statutory requirement insulates the CA from the opposing 
parties in courts-martial. The SJA “is not a prosecutor.” United States v. Argo, 46 M.J. 
454, 459 (C.A.A.F. 1997).  
 

                                            
2 The sole explanation the command has ever provided for rejecting LTC Visger’s recom-
mendation is found in ¶ 9 of GEN Abram’s affidavit, which indicates that he sent the case 
to a GCM rather than a non-BCD SPCM because (“[c]onsequently”) “I did not find their 
[the defense’s] objections persuasive or their writing style effective.” The Art. 34, UCMJ 
advice, which cannot have taken the GCMCA long to read, is utterly conclusory. 
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Both the convening authority and staff judge advocate must “be, and appear to be, objec-
tive.” United States v. Dresen, 47 M.J. 122, 124 (C.A.A.F. 1997). See also United States 
v. Newman, 14 M.J. 474, 482 (C.M.A. 1983); United States v. Collins, 6 M.J. 256, 257-58 
(C.M.A. 1979); United States v. Engle, 1 M.J. 387, 389 (C.M.A. 1976). A convening au-
thority who becomes directly involved in the prosecution of a case violates this bedrock 
principle of military law.  
 
Military law often describes the convening authority as a “quasi-judicial” official. E.g., 
United States v. Nealy, 71 M.J. 73, 78 (C.A.A.F. 2012) (Baker, C.J., concurring). See 
generally D APP 38, at 8-9. Black’s Law Dictionary defines a “quasi-judicial act” as “1. A 
judicial act performed by an official who is not a judge.” “Quasi” does not alter the nature 
of an official act that is judicial, it simply denotes that the official performing the act is not 
a judge.  
 

3 
 
Whether or not the current controversy of a GCMCA managing a case in direct and active 
coordination with prosecutors is unprecedented either within the Army or more broadly 
within the armed forces, military courts have weighed in on the judicial acts of other offi-
cials in cases with far lower stakes. In reviewing a pretrial investigation (as it was then 
called), the Court of Military Appeals found that the investigating officer violated his “judi-
cial function” when, despite the ready availability of an impartial legal advisor, he chose 
to conduct ex parte communications with the officer he knew would ultimately prosecute 
the case. United States v. Payne, 3 M.J. 354, 356 (C.M.A. 1977). The court held that non-
lawyers performing judicial acts must conduct themselves in accordance with “proper ju-
dicial standards,” and must remain neutral and independent. Id. at 355. If ex parte con-
tacts are impermissible for a mere investigating officer whose powers are narrowly con-
strained and ultimately merely advisory, a fortiori such contacts are impermissible for a 
GCMCA whose powers are broad and, in critical respects, decisive. The court put every-
one squarely on notice that it viewed this matter with the utmost seriousness: “In future 
cases when testing for prejudice, we will resolve doubts against the judicial officer who 
participates in such a practice.” Id. at 358. 
 
Payne requires non-lawyers performing judicial acts (in other words, “quasi-judicial” au-
thorities) to adhere to judicial standards. The prohibition against ex parte contacts is such 
a standard, as reflected in ABA Model Code of Judicial Conduct: Canon 2, R. 2.9. This is 
a widely known and utterly uncontroversial standard. “Ex parte communication with a ju-
dicial official before whom a matter is pending violates the right of the opposing party to 
a fair hearing and may constitute a violation of the due-process rights of the absent party.” 
ALI, Restatement (Third) of the Law Governing Lawyers § 113, cmt. B. 
 
General Abrams worked directly with prosecutors to prepare several drafts of an affidavit 
that attempted to cast some of his earlier comments about his involvement in this case in 
a light more favorable to the government. By doing so, the prosecutors gained useful 

D APP 46 - #9



 
 
  

 

evidence, which they then attached to a motion in hopes of advancing their litigation strat-
egy against SGT Bergdahl. G APP 37 encl 1. 
 
The government has prevented both the Court and the defense from knowing the full 
extent of GEN Abrams’ ex parte contacts. In addition, the SJA refuses to make herself 
available for an interview, even though she is a material witness to those contacts. 
 

4 
 
The pattern and practice revealed in the supplemental facts set forth in this motion and 
the attached documents, coupled with the government’s refusal to commit not to engage 
in ex parte contacts in the future, constitutes a compelling additional basis for disqualifi-
cation and related remedial action. A reasonable observer informed of the circumstances 
would find it impossible to understand how a system of criminal justice that can adjudge 
death sentences or, as here, lengthy prison terms and punitive discharges that carry a 
life-long stigma, can diverge so far from our country’s accepted norms for the exercise of 
judicial functions. 
 
Whether viewed separately or (more appropriately) as a whole, the four grounds the de-
fense has now identified for GEN Abrams’ disqualification are overwhelming. Public con-
fidence in the military justice system is at stake. 
 

RELIEF REQUESTED 
 

1. The Court should hold the Motion to Disqualify in abeyance until the ex parte con-
tacts issue can be resolved, to include the taking of evidence at the next Article 
39(a) session. 

 
2. The government should be ordered to disclose all of its past ex parte communica-

tions with the GCMCA. 
 

3. The SJA should be directed to make herself available for an interview.  
 

4. Considerable time and effort have already been invested in this case by the Court 
and the parties. Nonetheless, unless the case is dismissed because of Sen. 
McCain’s blatantly improper threat (which GEN Abrams delicately described as 
“inappropriate” when he was on the witness stand), it is nowhere near the far turn, 
much less the finish line. Not only must the improper ex parte contacts that have 
already occurred be laid on the public record and rectified, therefore, but further 
such contacts must be forbidden. 

 
5. For the foregoing reasons and those previously stated, GEN Abrams must be dis-

qualified and the referral vacated. The charge sheet and case file should be re-
turned to the Secretary of the Army. 
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LIST OF ENCLOSURES 
 

Encl 1 – LTC Burke emails, memo draft, signed memo (4 pages) 
 
Encl 2 – email from LTC Rosenblatt to MAJ Kurz, 23 Nov 2015 (1 page) 
 
Encl 3 – email from LTC Rosenblatt to MAJ Kurz, 09 March 2016 (1 page) 
 
Encl 4 – emails seeking interview with COL Berry (7 pages) 
 
Encl 5 – email chain between MAJ Oshana, MAJ Thomas, and LTC Rosenblatt (4 
pages) 
 
Encl 6 – Lawrence J. Fox, “Bergdahl Expert Declaration” (18 pages) 
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