
IN A GENERAL COURT-MARTIAL 
SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY 

FORT BRAGG, NORTH CAROLINA 
 
 
UNITED STATES    )  

)  
v.     )   

) Seventh Defense Motion to Compel 
SGT Robert B. Bergdahl   ) 
HHC, Special Troops Battalion  ) 
U.S. Army Forces Command  ) 
Fort Bragg, North Carolina 28310  ) 19 June 2017 
 
 

RELIEF SOUGHT 
 
 The Defense moves to compel production and requests other appropriate relief 
as described in detail below. 
 
 

BURDEN OF PERSUASION AND BURDEN OF PROOF 
 
 The Defense, as the moving party, has the burden of proof.  The standard of 
proof is a preponderance of the evidence.   
 
 

FACTS 
 

On 26 May 2016, the Defense submitted the Second Discovery Request.  Item 8 
of that request was for CNN outtakes of their interview with SCPO (Ret.) James Hatch, 
a copy of his draft book, and a copy of the DoD pre-publication review of that book.  See 
Enclosure 1.   

 
On 14 June 2016, the Prosecution responded to the above request as follows:  
 
Denied in part.  Denied to the extent that the Government will not seek the 
prepublication review absent a particularized showing of relevancy, necessity or 
otherwise materiality to the preparation of the defense.  To the extent the 
information contained therein is relevant and necessary, the Government will 
subpoena or request both the CNN outtake footage of James Hatch and a draft 
of James Hatch’s book, in accordance with R.C.M. 703(f)(4)(B).”   

 
See Enclosure 2.   
 
 The Government is requesting to call SCPO (Ret.) Hatch as a witness for 
presentencing as well as for an evidentiary hearing.   
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As recently as last week, the Government continued to provide the defense with 

additional disclosures.  The Defense has not yet received the materials described 
above.     

 
 

LAW/ARGUMENT 
 
The prosecution and defense and the court-martial shall have equal opportunity 

to obtain witnesses and evidence, including the benefit of compulsory process.  Rule for 
Court-Martial (RCM) 703(a).  Each party is entitled to the production of evidence which 
is relevant and necessary.  RCM 703(f)(1).  Evidence not under the control of the 
government may be obtained by a subpoena.  RCM 703(f)(4)(B).  A subpoena may 
command the person to whom it is directed to produce books, papers, documents, data, 
or other objects or electronically stored information designated therein.  RCM 
703(e)(2)(B).  After referral to a court-martial, a subpoena to secure evidence may be 
issued by detailed trial counsel.  RCM 703(e)(2)(C)(1)(c).   

 
SCPO (Ret.) Hatch’s prior statements are relevant and necessary.  The 

prosecution is requesting to call him as a witness in an evidentiary hearing and during 
presentencing proceedings.  Any statements made during the outtakes or written in his 
book can be used for impeachment.  Furthermore, if any of the above materials are in 
the possession of the United States, the Defense is entitled to such material under RCM 
914.   

 
The prosecution indicated over one year ago (14 June 2016) that they would 

obtain the above referenced material.  Given that we have still not received such 
materials, the Defense asks the Court to compel the Government to obtain the materials 
and disclose them to the Defense.   
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