IN A GENERAL COURT-MARTIAL
SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY
FORT BRAGG, NORTH CAROLINA

UNITED STATES Supplement to Seventh Defense
Motion to Compel

V.

SGT Robert B. Bergdahl

HHC, Special Troops Battalion
U.S. Army Forces Command
Fort Bragg, North Carolina 28310

N N N N N N N N

2 August 2017

The Defense supplements the Seventh Defense Motion to Compel (D APP 75)
with the attached Enclosure 1. As indicated, an Assistant General Counsel for Time
Warner, Inc. has confirmed that CNN possesses unaired footage from Anderson
Cooper’s 2015 interview with SCPO (Ret.) Hatch. We were told that Time Warner will
assert privilege with respect to the footage and that a subpoena would be necessary to
compel its production.

The interview in question aired on 11 September 2015. We are advised that the
Government is still waiting for CNN to provide a copy of the video of the aired material
on DVD for the Court. In the interim period, and as the Government has previously
indicated, it can be viewed at the following links:

Part 1 — Duration: 6:16 - http://www.cnn.com/videos/us/2015/09/11/navy-seal-speaks-
bergdahl-mission-part-1-ac.cnn/video/playlists/bowe-bergdahl-hero-or-deserter/

Part 2 — Duration: 6:24 - http://www.cnn.com/videos/us/2015/09/11/navy-seal-speaks-
bergdahl-mission-part-2-ac.cnn/video/playlists/bowe-bergdahl-hero-or-deserter/

Even just the first few minutes of Part 1 make it completely clear that the CNN
interview is directly related to the subject matter on which SCPO (Ret.) Hatch will testify.
It is equally clear that the unaired portions are directly related as well. Conversations
between Mr. Cooper and SCPO Hatch are interspersed with footage that is not part of
the interview. The points at which the conversation is cut off make clear that additional
matters related to this case were discussed but not broadcast. CNN has now confirmed
that it has retained that relevant material.

CNN having confirmed its possession of relevant unaired footage, the Court
should direct the Government to issue a subpoena forthwith, with an early date certain
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for compliance, given the scheduled trial date. If CNN timely elects to assert some
privilege, the matter should be set down for expedited briefing and argument.”
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EUGENE R. FIDELL

LTC FRANKLIN D. ROSENBLATT
MAJ JASON D. THOMAS

MAJ LOUIS SCAPICCHIO

CPT JENNIFER D. NORVELL
CPT NINA S. BANKS

CPT LORENA M. MAREZ

P. SABIN WILLETT
CAITLIN M. SNYDACKER
CHRISTOPHER L. MELENDEZ

CERTIFICATE OF SERVICE

| certify that | emailed the foregoing to Trial Counsel on 2 August 2017.
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OREN GLEICH
MAJ, JA
Defense Counsel

“Under Art. 46, UCMJ, and R.C.M. 703(a), the prosecution and defense and the court-
martial have “equal opportunity” to obtain witnesses and evidence, including the benefit
of compulsory process. In this connection, the Defense invites the Court’s attention to
Trial Counsel's 4 August 2016 declaration in Boal v. United States, Civil No. 15-5407
(C.D. Cal. 2016) (dismissed per stipulation), a copy of which is attached as Enclosure 2.
It and the related pleadings reveal the lengths to which the Government was willing to
go a year ago when the Government was the party seeking outtakes for use in this very
case. Those untiring efforts are in stark contrast to the approach it has taken now that
the shoe is on the other foot and it is the Defense that requires an outtakes subpoena. It
is difficult to imagine a clearer case for application of the Code and Manuaf's “equal op-
portunity” principle. (The Boal pleadings can be found on PACER and at https://berg-
dahldocket.wordpress.com/boal-v-united-states-c-d-cal-2016-17/.)
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DEPARTMENT OF THE ARMY
TRIAL DEFENSE SERVICES, XVIll AIRBORNE CORPS
2-1731 ARMISTEAD AND MACOMB
FORT BRAGG, NORTH CAROLINA 28310

REPLY TO
ATTENTION OF

AFZA-JA-TDS 2 August 2017

MEMORANDUM FOR Major Oren Gleich, Defense Counsel, Trial Defense Services,
Fort Bragg, North Carolina 28310

SUBJECT: Follow-Up Phone Conversation Regarding Hatch Interview Outtakes

1. On 1 August 2017, | received a call from Kelly Black-Holmes, Assistant General
Counsel for Time Warner, Inc. She was following up on an inquiry made during a phone
conversation between us that took place on 27 July 2017.

2. Ms. Black-Holmes was able to confirm that CNN is in possession of unaired footage
from Anderson Cooper’s interview with SCPO (Ret.) James Hatch, which aired on 11
September 2015.

3. Ms. Black-Holmes was unable to give a duration amount for the footage, but
described it alternatively as “not de minimis”, and “a good chunk”.

4. Ms. Black-Holmes stated unequivocally that Time Warner would assert privilege on
the footage, and a subpoena would be necessary to compel production of it.

5. Ms. Black-Holmes stated she was available for re-contact, if we determine that she
could be of assistance in the future. She gave as her direct number.

6. The ioint of contact for this memorandum is undersigned and can be contacted at

DAVID E. JOHNQE

SGT, USA
Paralegal NCO
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TERRY M. HENRY
Assistant Branch Director
JULIA A. BERMAN, (Cal. Bar No. 241415)
Trial Attornal
Federal ProgramsBranch
U.S. Department of Justice, Civil Division
20 Massachusetts Ave., N.W., # 5102
Washington, D.C. 20530
Telephone: (202) 616-8480/Fax: (202) 307-0442
E-mail: julia.berman@usdoj.gov
EILEEN M. DECKER
United States Attorn
DOROTHY A. SCHOUTEN
Assistant United States Attorney
Chief, Civil Division
ROBYN-MARIE LYON MONTELEONE
Assistant United States Attorney
Chief, General Civil Section, Civil Division
MARSHA M. YASUDA (Cal. Bar No. 238509)
Assistant United States At an%
Federal Building, Suite 7516
300 North Los Angeles Street
Los Angeles, California 90012
Telephone: (213) 894-6702/Fax: (213) 894-7819
E-mail: Marsha.Y asuda@usdoj.gov
Attorneys for Defendants

UNITED STATESDISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

MARK BOAL, et al. No. CV 16-05407 GHK (GJSX)

Plaintiffs, EXHIBIT A-

v DECLARATION OF
SUBMITTED IN SUPPORT OF
UNITED STATES OF AMERICA, BEFENDARTS GPROS TION
Defendans. APPLICATION FOR
TEMPORARY RESTRAINING
ORDER AND FOR
ORDER TO SHOW CAUSE

Honorable George H. King
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