
1 
 

IN A GENERAL COURT-MARTIAL 
SECOND JUDICIAL CIRCUIT, U.S. ARMY TRIAL JUDICIARY 

FORT BRAGG, NORTH CAROLINA 
 
 
UNITED STATES         )   
                                       ) 
         v.                            )            
                                    )       
SGT Robert B. Bergdahl     ) 
HHC, Special Troops Battalion    )  )   )       
U.S. Army Forces Command     )          )  
Fort Bragg, North Carolina 28310  ) 
 
 

RELIEF SOUGHT 
 

The defense requests this Court order the Government to provide a bill of 
particulars pursuant to RCM 906(b)(6). Oral argument is requested. 

  
BURDEN OF PERSUASION AND BURDEN OF PROOF 

 
As the moving party, the defense has the burden of persuasion. RCM 

905(c)(2)(A). Proof by a preponderance is required as to factual matters. RCM 
905(c)(1).  
 

FACTS 
 

The specification to Charge I (Article 85) alleges: 
 
In that Sergeant Robert (Bowe) Bowdrie Bergdahl, United States 
Army, did, on or about 30 June 2009, with the intent to shirk 
important service and avoid hazardous duty, namely: combat 
operations in Afghanistan; and guard duty at Observation Post 
Mest, Paktika Province, Afghanistan; and combat patrol duties in 
Paktika Province, Afghanistan, quit his place of duty, to wit: 
Observation Post Mest, located in Paktika Province, Afghanistan, 
and did remain so absent in desertion until on or about 31 May 
2014. 
 
The specification to Charge II (Article 99) alleges: 
 
In that Sergeant Robert (Bowe) Bowdrie Bergdahl, United States 
Army, did, at or near Observation Post Mest, Paktika Province, 
Afghanistan, on or about 30 June 2009, before the enemy, 
endanger the safety of Obser- vation Post Mest and Task Force 
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Yukon, which it was his duty to defend, by intentional misconduct 
in that he left Observation Post Mest alone; and left without 
authority; and wrongfully caused search and recovery operations. 

   
 

EVIDENCE AND WITNESSES 
 

The relief sought presents only a legal issue. No evidence or witnesses 
are required. 
 

LEGAL AUTHORITY 
 

1.  Art. 85, UCMJ 
2.  Art. 99, UCMJ 
3.  RCM 906(b)(6) 
4.  MCM ¶ 9.c.(2)(a) 
5.  U.S. DEP’T OF ARMY, PAM. 27-9, MILITARY JUDGES’ BENCHBOOK (1 Sep 2014). 
6.  United States v. Aldridge, 8 C.M.R. 130 (1953)  
7.  United States v. Perry, 16 ETO 61 (1945) 
8.  United States v. Siglasky, 19 ETO 369 (1945) 
9.  United States v. Skuczas, 29 ETO 7 (1945) 
10.  United States v. Albertson, 2 C.M.R. 542 (A.B.R. 1952) 
11.  United States v. Olsen, 11 C.M.R. 613 (N.B.R. 1953) 
12.  United States v. Barley-Espada, 12 C.M.R. 358 (A.B.R. 1953) 
13.  United States v. Merrow, 14 C.M.A. 265, 34 C.M.R. 45 (1963) 
14.  United States v. Smith, 18 C.M.A. 46, 39 C.M.R. 46 (1968) 
15.  United States v. Gonzales, 42 M.J. 469 (C.A.A.F. 1995) 

 
ARGUMENT 

 
A.  The specification to Charge I does not identify which of the three factual 
allegations are charged under each theory of culpability. 
 
 The Court should order the government to submit a bill of particulars 
identifying, for each of the three factual allegations, which theory of culpability the 
government is pursuing.  Charge I alleges that SGT Bergdahl intended to “shirk 
important service and avoid hazardous duty” when he missed three separate 
duties:  (i) combat operations in Afghanistan; (ii) guard duty at Observation Post 
Mest, Paktika Province, Afghanistan; and (iii) combat patrol duties in Paktika 
Province, Afghanistan.   
 

The terms “hazardous duty” and “important service” are not interchangeable. 
See United States v. Aldridge 8 C.M.R. 130 (1953) (Article 85 “spells out three 
very different offenses, to wit: desertion with intent to remain away permanently, 
desertion with intent to avoid hazardous duty, and desertion with intent to shirk 
important service -- each involving a separate and distinct specific intent.”); See 
also U.S. DEP’T OF ARMY, PAM. 27-9, MILITARY JUDGES’ BENCHBOOK, instr. 3-9-2, 
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NOTE 1 (1 Sep 2014) (“The offenses of desertion with intent to avoid hazardous 
duty and desertion with intent to shirk important service are separate offenses.”)  
With respect to each of the three factual allegations, the defense requests the 
government indicate whether SGT Bergdahl is being accused of intending to 
avoid hazardous duty, intending to shirk important service, or both.  
 
B.  The terms “combat operations” and “combat patrols” in Charge I are unduly 
vague, as neither identifies specific operations or patrols. 
 
 Two of its three factual allegations refer to “combat operations in Afghanistan” 
and “combat patrol duties in Paktika Province, Afghanistan”.  Each is too vague 
and indefinite as to the operations or duties at issue to allow the accused to 
prepare for trial. 
 
 The Discussion following RCM 906(b)(6) states: 
 

The purposes of a bill of particulars are to inform the accused of the 
nature of the charge with sufficient precision to enable the accused 
to prepare for trial, to avoid or minimize the danger of surprise at 
the time of trial, and to enable the accused to plead the acquittal or 
conviction in bar of another prosecution for the same offense when 
the specification itself is too vague and indefinite for such purposes. 

 
“Whether a duty is hazardous or a service is important depends upon the 

circumstances of the particular case, and is a question of fact for the court-
martial to decide.” MCM ¶ 9.c.(2)(a). See also United States v. Merrow, 14 
C.M.A. 265, 267, 34 C.M.R. 45, 47 (1963) (finding that surrounding 
circumstances may endow an otherwise everyday duty with the “critical quality” 
that makes it important under Article 85); United States v. Gonzales, 42 M.J. 469, 
472 (C.A.A.F. 1995) (whether service is important is an “objective question of fact 
dependent on evidence of circumstances surrounding the service to be 
performed”); United States v. Olsen, 11 C.M.R. 613, 616 (N.B.R. 1953) (“Without 
a showing of a particular hazardous duty or a showing that the accused knew 
that such duty was imminent, an inference that the accused intended to avoid 
hazardous duty is based on speculation, conjecture, and suspicion.”). 

 
The term “combat operations” is both vague and overbroad. While typically 

thought of as hostile engagements with the enemy, we cannot tell from the 
specification what specific operations the Government alleges.   More specificity 
is required because not all duties in a designated combat theater are important or 
hazardous.  See United States v. Smith, 18 C.M.A. 46, 39 C.M.R. 46 (1968) 
(assignment to Saigon during Vietnam conflict not sufficient); United States v. 
Skuczas, 29 ETO 7 (1945) (assignment to infantry company during war, without 
specific facts as to how far the accused was from enemy fire and what other 
hazards may have existed, held, not sufficient to sustain conviction).  
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Whether the duties were to occur immediately or imminently is also critical to 
the determination of whether a duty is important or hazardous within the meaning 
of Article 85. See United States v. Perry, 16 ETO 61 (1945) (overturning AW 58 
conviction where the accused left his unit while they were “reorganizing and 
preparing” to go back to the front lines because knowledge that they would 
“eventually” go back into combat was insufficient to prove knowledge of imminent 
hazardous duty); United States v. Siglasky, 19 ETO 369 (1945) (evidence that 
the accused’s battalion had been engaged in combat with the enemy in the 
weeks immediately preceding his unauthorized absence – but no evidence of 
“combat at the time the absence commenced, or that combat was then 
reasonably imminent and accused aware of its imminence, and no evidence of 
the activity or tactical situation of his unit at that specific time” – held, legally 
insufficient).  Without alleging the specific combat operations the accused 
allegedly shirked or avoided, the factfinder cannot properly analyze whether such 
operations were immediate or imminent within the meaning of Article 85.   

 
Likewise, the term “combat patrols” requires greater specificity.  To analyze 

whether such patrols were hazardous or important, the factfinder must know: (i) 
when the patrol was scheduled to assemble and set out; (ii) the geographic area 
in which the patrol was to occur; (iii) the mission of the particular patrol; and (iv) 
the tactical relationship of the enemy to the patrol. United States v. Albertson, 2 
C.M.R. 542 (A.B.R. 1952) (whether patrols were hazardous turned on whether 
they involved “actual contact with the enemy”); United States v. Barley-Espada, 
12 C.M.R. 358 (A.B.R. 1953) (patrol was hazardous duty where mission was to 
“encounter and destroy the enemy if discovered” and the unit on patrol actually 
pushed through the main line of resistance); see also Perry, supra; Siglasky, 
supra.   
   
C.  The reference to Task Force Yukon in the specification to Charge II is 
unduly vague.  

 
The Court should order the government to submit a bill of particulars because 

the reference to “Task Force Yukon” in the specification to Charge II is too vague 
and indefinite to allow SGT Bergdahl to prepare for trial. The offense requires the 
government prove, inter alia, that his alleged absence (i) “endangered the safety 
of Observation Post Mest and Task Force Yukon”; and (ii) that SGT Bergdahl 
had a duty to defend Observation Post Mest and Task Force Yukon. The term 
“Observation Post Mest”, a set location with boundaries identifiable on a map, is 
not problematic. Task Force Yukon, in contrast, was a “brigade-plus sized 
element,” Art. 32 Tr. 21, ll. 1-6, with personnel spread across several locations.  
The factfinder must know whether the government alleges that SGT Bergdahl 
endangered all of Task Force Yukon, regardless of location, or only certain 
elements of that Task Force. 
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CONCLUSION 
 

The Court should require the government to provide a bill of particulars 
responsive to the requests in this motion. 
 

 
 
 
            JENNIFER D. NORVELL     
            CPT, JA 
            Defense Counsel 
 
                With the defense team 
 
            EUGENE R. FIDELL 

 LTC FRANKLIN D. ROSENBLATT  
MAJ OREN GLEICH 

 MAJ JASON D. THOMAS 
 MAJ LOUIS M. SCAPICCHIO 
 CPT NINA S. BANKS 
 CPT LORENA M. MAREZ 
 
 P. SABIN WILLETT 
 CAITLIN M. SNYDACKER 
 CHRISTOPHER L. MELENDEZ 
 Morgan, Lewis & Bockius LLP 
 One Federal Street 
 Boston, MA 02110-1726 
 (617) 951-8775 

 
 
  I certify that I caused a true copy of the above to be served on the Trial 
Counsel on 12 July 2017. 
 
 
 
 

JENNIFER D. NORVELL     
 CPT, JA 

            Defense Counsel 
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(61) 

Branch Or.tics of The Judge Advocate Gemral 
with the .. 

European Theater o£ Operations 
. AFO 887 

BOABD OF REVllW NO. l 

CM: ETO 595S 

tJ N I T li: D STATES 

v. 

Printes WILLLW O. FERRI 
(140824ll) alld ROBERT ALIEN 
(1804.3470),, bot.h ot Compe.ll7 
A,, 60.3d Tanlc Deatr07er Batta­
lion {Special) 

5 JEB 1945 

6TH ARMORED DIVISION 

Trial b7 Gell, convened at Lix:ing 
Les St. Awld, lloselle, France,
13 December 1944. Sentence as 
to each accused: Dishonorable 
diseharge,, total torfeitures am 
confinement at hard. labor tor . 
40 years. United States Peni­
tentia:y,, Lewisburg, Pennsylvania. 

. . .... , 

HOI.OilfG b1' BOARD rR REOIE\1 HO. l 

. ~' SHEmU.N and STEVENS,, Judge .ld.vooate1 


l. ~~record ot trial in the cue ot the soldiers namid 
above has been examined b7 the Board at ReT.1.ew. 

2. .lccused were dlarged eeparatel.Jr md tried togetblr 
1fith their consent. 

Accused Perr;r was tried upon the following Charge and 
Specification: 

CHABGEt Violation of the 58th Article of War. 
'• 

Specifications In that w1111m ·er.. Perl')",, Co.mpal'O' 
A.1 603d Tank Destl'Oyer Battalion (SP), did, 
at Lorri.a,, Loiret.,, France, on or about 16 
September 1944,, desert the serrlee of the 
United States b7 absenting hi.ml!lelt w1.thout 
proper leave troa hi.a organization wjj;,h in­
tent. to aw14 hazardous dutT, to witf · ac-
t.in coni>at dut.7 against the eneJl1'1 and 
did remain absent in desertion until be 
surremered himaelt at :Nancy,, ][eurthe et 
lloselle, France,, on or about 29 <?ctober 1944. 

Encl 1 to D APP 78 - #6
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'ccnnDENTiAL 
(62) 

Accused J.llen was tried upon the following 

Charge and Specitication: · 


QIABGEI Violation ot tm ,58th Article ot War. 

Speciticationt In that Private Robert Allen, · 
Compl.D1' A, 6Q3d Taruc Destroyer Battalion 
(SP), did, at I.orris, Loiret, France, on 
or about 16 September 1941+, desert the 
service ot th• United states b;r abseting 
hl.m$elf without. proper leave from. his or­
gana·ation with intent to avoid hazardous 
dut;r, to wit: active combat dut;r against· 
the «iem;y, and did remain absent 1n deeer­
tion until he surrendered himself at 
Nancy, lleurthe et Moselle, France, on or 
about 29 October·1944. 

Each accused pleaded not guilty and, two-thirds of the .11u1m­
bers ot the court present at the. til!ie the ~te was taken con­
currin&, each was found guilt7 ot the Charge and Specification 
preferred against him. Evidence 'was introduced of one pre­
vious conviction of accuaed Perry b;r special court-martial 
tor disobedience of a noncommissioned officer and willtull;r 
destroying three window panes of the value of $2.25 in viola­
tion ot Articles of War 6; and 96, respectively. No eviden.ee 
of previous c0r1Victions ot acc:u.sed lien was introcmced• 
Three-fourths of the members of th& court present. at tbl tinw 
the votes were talisn concurririg, each accused. was saltened.d 
to be dishonorably dis charged tm service, to forfeit all 
pay and allowances due or to become chle, and to be confined 
at hard labor, at such place as the re'rlewilJ'& authority- mar· 
direct, for tm term ot hia m.tural lite. The reviewin& auth­
or1t7, ·a.a to each accused, ap:i;roved on4r so much of the. sen­
tence as provided tor dishonorable. discharge, forfeiture ot 
all pq and allowances due· or to beco.ae due 1 and cont.lnement. 
at hard labor tor 40 years, desigm.ted tm United States Peni­
tentiaey, Lewisburg, Pennsylvania, aa the place ot con11nement, 

·and forwarded the recc:rd ot trial tor action pursuant to .Arti ­
cle of War SOi. . · 

. ,: . •' 

3. The erldenee tor the prosecution was substantiall;r as 
follows a 

About l3 or 14 Septellber 1944, CompaJQ" A, 603d Tank 
Destroyer Battalion, arrived in the v1cinit7 ot I.orris, Depart­
mnt ot Loiret, France,. from Brest (R9,15,19). In the Lorria 
area, according to the testi.Do~ ot. First Lieutenant CJ.qt.on 
.M. Tqlor, platoon leader of the ft.rst platoon, "we were more 
or less rdorganizin& and waiting fer the rest ot .the Division 

· 

· 
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CO!ff!DENTIAL 
( 6J)' 

before moving to. the Na.my area". (R9~ ~ the platoon'• 
activities c~nsiated principal.17 of -"maintenance and get- : 
ti:og eq.iipaeit. together,, cl.ea~ clotbu, cleamng up · 
personnel, am a:> farth 11 (R9-l0). Sergeant Ralph B. Uts,. 
security sergeant at the .ti.rat platoon, testified that : 
both accused C&m9 to his securit,- section "the dq Li.5 · 
SeP:,uiJei} before they lett•; Allen was in. tbs platoon 
pr.1.or to that time, was wounded and hospitalized and Perr7 
was transferred from Headquarters Compa?J1' (B.12115-16). 
Witmss ·did not assiin thea en:r dltie.s but JDBJd)ers at his 
section were cle~ theno equiPJ119r£ 11to get reac\r in 
case we .,uld aon out. It was a rest-period" (Rl.S). Ac­
cordiJ:lc to the te&tiao?J1' of the first sergeant of Co~ 
A, the men were ~ aroUDd the camp "waJtir.g to aon up· 
front• (Rll). · . ·_ · ·' . 

With respect to contemplated tuture action and 

knowledge tmreot b7 accused, Tqlor testified 


"We all kii.e1rat· that time am fSiiJ as 
._soon as tbs Battalion and the rest of 
the Division arrived we were going to 
.move up into the .N&ney" are& tor tuture .. 
operations. * * * Ever,. J111&ber knew tbat 
when we le.tt Brest tbat O'I&" tuture opera­
tiom would be towards Nanc1 with the 
'l'hircl Arm;y'•• 

. 
The usual procedure in the conipari1- was that the 

platoon leader ll>uld g:l.n intormat.ion u to contemplated 
action to noncolllilisaiomd of.ticers who in turn would pass 
it on to .Dl!lmbers ot their units. Tqlor did not peraonall7. 

· aek the 1111n whether' or not. the,r knew wbere the7 were ·go~. 
"because we did not have too much intoma­
tion ourselTes. We knew that after reor­
ganizing that we were going to moTe into . 
this gem ral Hano7 area with the Third Ar'IIfT· 
but as tar u to what we were going to do 
a.tter hitting there, we did not know". (R9). 

The first sergeant test.itied. that the men "knew- th.,- were 
goin& up to the front 111d were just waitiDg tor orders to 
mcrre up t'o the tront•; the7 did not. know,, ~owever, the 
exact area to llhich thq were to move, "but the comp&IJT cca­
Jlllnder knew in what dnoection•. He did .not believe that the 
comp&nT coaaander intormd h:illl wba re he thought the7 were 
going (Rll). Otz test.itied tmt neither on the 16th nor· 
the 17th ot Sept.uber did· he krow lhere the7 were going to 

· mow. 'l'he7 were there •just on a rest period to reorganize• 
(IW+) •. •The7 never told us a:n.7 length ot time that we would 

f\01rr1ut.H1\~\. · 
\,j - 3 ­

5958 

Encl 1 to D APP 78 - #8

http:f\01rr1ut.H1
http:principal.17


(64) CONFIDENTIAL 

be tmre" (Rl.5), but "We knew that we would move sane 
tims or other", and he 11prest111ed" tmt all Embers ot 
his section knelf this betare accuseds' departure on the 
16th. "We all knew trat we wouldn't stq there all the 
time"• .Thq all knew they nr• ''either in there !or that 
Lreorganizing to prepare for anotmr attac!? or tor·a rest" 
\Rl.4). Around 16 September, ldi.ness did not know what was. 
going to happen next (RJS). The platoon sergeant ot accuseds' 
platoon testified that about that till¥3 he did not ~ even 
approximately .in what direction or a.t 'What time they were 
~oi.Dg to move (RlS-19). en the dey after arrival in' the area 
(14 or 1.5 September) instructions were pi.ssed dam ~om the 
company commanier through platoon leaders and noncamnissioned 
officers to the Il&l 1 incl.'lni.~ both accused, that they- were 
to wotic on maintenance of vehicles and on trucks - "l.lore or 
less :re-~q\Q.p tor another drive.." (Rl9}. 

Utz testified .that whEll the unit moved into tba 
I.orris area he was instructed tlat when men wis bed to go 
"&D.1' place" they were required to ad.vise 'Witness or request 
permission .from the platoon sergeant, first sergea:di or . 
platoon lead.er (RlJ). Witmss did not know tm reason f'c:r 
th18 - aThey were 1!J1' orders" (Rl.5). The first sergeant 
testif'ied that pi.sses were not. issued at that time, but. 
that men were absenting tt.melves from tm area tor the 
pUl'pOSe at visiting friends in other companies "around 
there" (Rll.). . · . 

On the afternoon of 16 Septenber Utz, accordiDg 
. to his testimoDy', was in charge of' a truck Which took men 
to tm shower point. llb.en the7 returned to the area both 
accused were missing. Utz searcmd !or them an:l reported 
their absence to the platoon sergemt (Rl2,17), who also 
searched for trem without success and passed tm report on 
to the platoon leader (R9} arxl first sergeant (Rl.7). The 
latter with Utz made a .turt.her unsuccessful search.of' tm 
area !or accused ani reported their absence to the co~ 
conmander (Rl.O). Neither Utz nor the platoon sergeant 
gan accused pemission to leave (RJJ,17). Neither accused 
took his bedroll or·musette bag lid.th him. (Rl3,l.4,17). 'lhe 
other equipnent in posa~~sion of' JD!llllbers of' the. unit con­
sisted of' guns, clips, belts·, canteens. ani first aid packs 
(Rl.4). 'l'be7 were also required to •ear leggings aIXl helmets 
and to carrr arms (Rl9}. The hair of' each accused was brown 
when the7 lett but duriDg their absence was dyed ard was black. 
when the7 returned (Rl'.3,16,18). Utz testified tmt .accused 
were never present with their. section between 16 September 
aIXl 29 October and that he never lalew where they were or re­
ceived &D.1' inf'crmation con:erning them during that period 
(il.6}. 

CONrlDtt>t llAL _ 
4
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The .f':irst iDatructions with respect to ihrther 

movement of' the unit were received about 1930 hours 19 

Sept:,anber (IU.2113-14117 ,,18). In aeoord.ance with usual 

procedure the noneon:miasioned o.f'.f'iJ:ers and gun commanders 

were called together and. instNcted to "load up• in order 

to move at midnight, at which tin:e the battalion did in 

tact leave the area (RJJ-14,,18). According to Utz' testi ­

moey, when thev moved out therr knew the7 were going into 

battle, but he was not instiucted as to their destination 

Cm). . 


4. Mt.er accnaeds' rights were expla1ned to them.,, 

de.tense counsel ann01.1nced their election tta t accused PerT7 

should. testif'T on behalt ot both accused ani that accU9ed 

Allen abould main silent (R21). Perr;r testi.f'ie d that the 

reascn the;r lett. the co.mpan7 area on 16 Sep;ember was as .f'ol­

low1: 


"Allen and I were con.tl.ned in the Replace­
_ment Depot Hospital md we wanted to have 
a little .tun. We bad some mone;r and we 
went_!zt.o llontargis /_ten or 11 miles awa7 
('BZll/ to have a good time• (R22). 

'l'he;r took hel.tmt linen a.Di leggings but not. a razor. Dur.l.llg 

th9 tt.m.e the;r were in llontargis the;y were drink:ing but alwa;rs 

coDBcioua that the7 were absent without leave. The7 le.f't 

Kont-.rgis the 18th, spent the aj.ght 'With girls, returned to 

the biTouac area the morning ot tbs 19th and discovered that 

their batt~on bad departed. They thereupon returm d to 

llontargia where the;r remained tw d.qs "tr,yillg to locate our­

selns am. see what to clo. We f'i&ured it we could catch the 

Unit and rejoin it it would be so much better .f'ar usli. · 


WitneH recounted their e.f'.f'orts to rejoin their unit, 
durl.~ th• couree ot which the7 mde n~roua inquiria a as to 
it1 location. Th81' went to Sens 11here the7 st~d tor nine 
dqs, Fontainebleau (PerrT cml.7 (R,30)), Tro,e• (thl"ee dqa) 
(R22,,27), Cha'lllllOnt. (tl:ree dqa), St. Dizier, Reima, Chal.ons, 
Dijon, Tro7ea- again, md Chaumont again (three dqa). "About 
this tim we were getting pretty 110rried as th!I time waa run­
ning up"• .Aceardingl.7 the7 proceeded to Reim.a llbere a lieuten­
ant who.arrqed to take them to their unit tailed to appear . 
at the agreed time. Thence th81" jourmyed to Verdun (two er 
three dqs) and Nanc;r where the7 arrived about. 12.30 or 1..300 (29 
October) and surrendered to the militarr police who tumed tbem 
over to their (accuaeda 1 ) battalion (R.2.3). Tbe7 intemed to 
join thei. r unit (R.24). .'lbe7 did not t~l the militarT police 
in lfontargis or Troyes that the7 nre absent without leave be­

. cause "1re wanted to rejoin th• unit on our owu aceard11 and 11 juat 
.had it.in our mi.D:11 that we could catch tbs o~.f':1t 11 (R.261 27). 

CCiffiDENTIAf. S ­
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The Articles of War were last read to accused 

Perey before he left the United States and he did not know 

the punishment tor absence without lean (:a26). En route 

they obtained no evidence from anyone to support their 

story (R2B). When they fust left they bad ab:>ut 50 or 60 

dollars in francs and when they surremered they had about . 

30 francs. They occasionally vi Sited cates e.nd visited 

girls during the evenings (R29). They did n<*. visit Paris 

{I?,30). . . 

Without objection by the JrOsecution1 the defense 

introdilced in evidence a letter dated 5 October 19.44, trom 

Headquarters 603rd Tanlc Destroyer Battalion (SP) si8ned by 

the adjutant for the com.anding officer1 to The Adjutant 

General, subject: "Action Against Enenu1 Reports Afte:r"1 


. reading in part as follows {R31; Ex.l): · . 

"12 - l4 Septenber. Unit moved t.o LoITis 1 . 

France (15 miles E ot Orleans) -via Kerroual 
and La Fleche. No contact with eneIIV'• . . 

l4 September. Compaiv 'A' reverted to 
Battalion Control at I.orris. 

15 -	 18 September. Remained in vicinity 
at L::>rris. No contact with eneIIV'• 

19 Septeni>er. :E'atll-e unit moved to Colombey­
les-Belles (10 lb:ilea NE ot Neutchateau.) No 
contact with the enelll1'. · 

20 -	 21. Septeuber. .Remained in 'rl.cinit;y; o! 
Colomby. No contact with the enEllG"•• 

5. 'l'he question presented is whether the evidence in the 

reoord. ii legal]J' sutticient to establish each ot the tour ele­

ment.11 ot the otteDBe charged against each accused, namely:
.,,.. 

(a) 	 that accused absented him.self w:tt.hout 

leave as alleged; 


(b) 	 that his unit was under orders or anti..; 
cipated orders inwl-ving hazarck>ua duty; 

{c) that .notice ot such orders a.M. ot imminent· 
hazardous d\t.y wu actua.lly bro~ht home , 
.to him; and • · ·· 

(d) 	 that at tm time be absented himself he 
entertained the specific intMt to a.wid 

··hazardous 	duty (CIL XTO 5555, Slorlk:;;arxi 
authorities therein cited; CK ETO 5565 1 
Feniorak). 
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(a) That accused absented themselves without 
authorit7 trom. their organization at th,e ti.me and place 
alleged in the specifications and that their absence con­
tin~d until tenninated at the ti.me and place and in tlB 
manner therein alleged was au.ply' pr-oved bY' the testimony 
ot tm sergeant in charge o.f' their section, their platoon 
sergeant.,, the 11rst sergeant ot Company A and the testimoJV' 
ot accused PerI7 on behalf or both accused. The .f'act that 
Perr,r test.i.f'ied at his own reguest made hi.a a competent wit­
ness tor and against both himHlt and accused Allen, even 
apart !rom de.f'Erlse oounsel' s statement. (R2l) to the eftect 
that both accused elected to have Perr7 testi!7 on their 
behal.f--cac Eiro 2297,, Johnson am Loper, and authorities 
therein cited). \:'.' . 

(b) Several dSJ"S betore acc:Used absented them­
selves,, their tank dntroyer unit, in the course or its .move­
!l'ent towards the El'leJey",, arrived from Brest at the I.orris area 
where it reorganize~,, rep!lired and cleaned its equipmrnt and 
awaited the arrival o.f' the remainder of th e division. Although 
this was a rest period, the platoon leader of accuseds' platoon 
testified that their "tut ure oi:erations 1Duld be towards Na.nc;r 
with the Third Army",, the first sergeant or accuseds' compan7 
testit1ed that they were awaiting orders to move up to the floont 
and their section sergeazt. testified that "another drive" was ' 
contemplated. The battalion did in tact leave the area on 19 
Sept.ember,, three days after accmed le.f't, and moved to Colombe7­
les-Belles, about 20 miles southwest ot Nancy. It may reaa>n­
abl.7 be interred trom this evidence that the unit was under 
anticipated orders im"olving active combat du t7 against the 
enelJl1'. 

(~) There was testimony o.f' a general cba.racter that 
every 2Dber ot the unit knew that 11.f'uture operations would be 
toirards Nancy rlth. the Third Ancy" am that they "were going to 
the front" at some time in the tuture. There was .not the 
slightest evidence,, however,, that any otf'icer or enlisted man 
in the unit knn when or exactl.7 where the unit was to move. 
In tact,, the platoon leader testified "we did not haTe too much 
in.f'orua t.i on ourselves" and the .first sergem testif'ie d he did 
not know wm re the unit was going to move. The section ser­
geant 1s testimony is eloquent on the lack ot knowledge ot tbs 
ehllsted persOilllel: . On 16 and 17 September he cl1d not know 
when the move was coming;. tbs men were not told how long the7 
would remain in the area,, but knew that tm;r would move "•om 
time or other"; on 16 Sept;ember he did not know what was .going 
to happen next. The platoon sergeant was ignorant aa to even 
the apprcximate tim or direction ot tm future movement. Dur­
i.Dg tbs rest period men were permitted to absent theuelves trO!ll 
the area tor tm purpose ot ·-.thiting triends in neighboring unita. 
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The tcregoing ev.i.dene~ demoll8trates that the 

proseel:ltion failed in the proof' ot ·the vital element. ot 

its ease that notice ot the a?Zicipated. orders involl'in& 

the hazardous duty of' aeti Te combat with th• enemy was 

brought home to accused. It also failed to prove that :· 

such duty was imninent at tm time accl.lled departed-nth- . 

out authority'. Even proof' that tm:ir unit had been noti ­

fied ot imminent prospectin movemant doe a not suttiee u 

to this element in the absm ce ot proof' that aeeused were 


· actuall1' notitiBd tblreot (Cll Ero 455, '.&.!&; CK ETO 1921,­

~ am authorities therein c:1.ted); but the illBtant case 

also lacka the elemant ot inllli.nence. It is clear that proof' 

or intereoce 1 ot accuseds 1 knoldedge that their unit would. ' 

eventually move tern.rd in hazardous operations is insutti ­

.cient (Ibid.). . · 	 · 

(d) On the question ot accused.s' intent, the fol­

lowing language ot the Board of Renew in .. CK ETO ~l, .Newton,, 

is significant: ,, 


"t'he record cbes net. indicate an7 prepara­
.	tion tor forward monmenta llhich put the 
accused on notice that it was iminent 
and the time of' such monm411t s remained 
iD:i•tinii'e&nd uncertain. 'l'lie relevanc7 
ot these tacts cannot; be ignored in search-. 
ing f'or accused.'• intent". 

The lack of' proof' that th• accm ed. km• wh~ his unit would· 
lean, evan though he knew that he was absent 'Without aul:.hor1t7, 
was one ot the ele.amts which 1ed the Board both in CJ( ETO 564, ·. ­
Neville, and in CK ~TO. 24.32, Durie, to conclude that tmre was 
a failure ot i:root that the acctaed in those cases intaed to 
avoid hazardous dut7 (See also CK iTO 2481, lfewton). .h the 
Board said. in Clt ETO 1921, !!!;)&, ·j, 

"the record lacks compttent substantial. 
evidence that accl18ed when he absented 
himself' had reaiDn to ·believe his or­
ganization was about to ensag• in hazard.­
OWi duty am could therefore ban in­
tended to -a 10id such dutT• (Onderacorinc 
supplied}. · 

'lbs Board part.icul.ar1" notes it• recent holdings in 

"battle llna" arid 111 mil ar casesa QC El'() 5565, Femorak; CK 


-1~ETO 5555 Slo"f'i.k; CK Ero. 5393;·~; ,QC ETO 5293, Killen; 7U> 
-uoCK ETO 5291, Piantedoai; t Cl( ETO 52a'.ll'' Pemberton; Cl( ETO 

5117, DeFrank; Cll Ero 4988, Fulton; · CK Ero 4987, Brucker; 
'l't 
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. 	 ~~ 

Cll Ero 4743, Gotschall; ClL Ero 4490, Brothers; cu Ero .4165, 
Fecica;. Cll ETO 3641, RothY CU ETQ 3473, Ayllot?f am ClL ETO 
33801 Silberschmidt. (See also earlier cases c1ted in ClL ETO 
.~l, Newtcn, p.9). In those cases the units ot the accused 
involved were actuall7 ecgaged in colli::>at or in higb.lJr impor­
tant tactical missions· either at or shorti,- after the com11Bnce­
ment ot his una.ut. horized absence. The Boa.rd ot Bevin is un- . 
willing to hold that there is enough similarit1 between the 
tacts ot such cases and those of the IZ'esent case to warrant. 
the conclusion that the tormer. are be re controlling. There 
is no evidence as to how long attar accuseda 1 departure, Com­
paey A came into co nta.ct with the en8ll\Y. Evidence that their 
unit landed on the continent ot Europe, proceeded inlani some 
400 miles, arui was e.xpected at some inief'inite future time to 
move forward to a place where it would eventually' Ellgage in 
tactical operations against the ene1111 is not, in tm Board's 
opinion, per se probative of an intent on their pa.rt, coix:ur­
rent with their. absE11ting themselves without authorit7, to . 
avoid the hazardous duty of' active coabat dat7 against the 
enemy.· 

As indicated, hareTer 1 the evidmce clear:l.7 estab­
_, 	 lishes accuseds 1 absmce without)..eave f'or the period and un­

der tm circ'WIBtances alleged, but without tha alleged intent 
to aTOid hazardous du'GY. · 

'The stat! judge advocate in his review atates t 

.. "It is assumed * * * that at the * * * be­
:gir;in1 ng ot the ·period ot absence without 
, lean ot th~e accused, the7 mq not have 
entertained an;r intent other than to seek 
a period ot unauthorized recreation t01: & 
tem d,qa ·and then to ~join the unit. * * *· 
In rq opinion the evidence is sulticient to 
prove beyond a reasom'ble doubt that, dur­
in& t.m course or the period ot absence,· · 
these accused. conceived,, entertained and 
acted upon the positive mental intent to 
continue the peri<>4 ·or tbair absence with­
out leave tor the s:r;ecitic purpose ot avoid­
ing combat Q.it.,"" (p.4,,5). · 

Article ot War 58 prorlde~ Pum.~nt tor desertion gmeral.17 
whereas Article ot liar 2S meral.1 provides in effect th&t when 
tns ottemer does certain acts he will be deemed, a deserter 

· (Cll ETO 3118, Prophet). The. last paragraph of tle latter 

article prov.I.des: 
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".Aey person subject to military- law !b.2. 
.guits his organization or place o! duty 
with tm intent to awid hazardous dut.;y 
or to. shirk important service shall be 
deemsd a deserter" (Underscoring supplied). 

The llanual tor Colrts-llartial1 1921, recognizing the possibil­
it;y that an absentee might tor the first time entertain the in­
tent not to return to the military- service i!1u. the inception 

·ot his unauthorized absence,, provided that such a state ot 
!acts would constitute desertion (llCll,, 1921,. par.409,, p.344)1 
but did not appl.1" tb3 principl• to tm quoted portion ot Arti- . , 
cle· o! War 281 whose provisions were unambiguoua to the ettect 

· that the int.ent to avoid hazardous dut;y or shirk impartant 
senice must comtir in point ·ot time with the quitting of ao­
cused1s organization or place ot dut;;r. Nevertheleas, the fol­
lowing pro'U sion appears in llanual: tor Courts-llartial, 19281 as 
om ot tm elemants ot :EZ"Oot of desertion: 

•that he inten::led,, at the time or absenting 
.himselt or at sane tim during his absence, 
to remain &'ffa:T paranent.ly tro~ such place1 
or to a10id hazartbus dut7, or to shirk im­
pcrtant serTice as alleged" {KCll,, .1928, pi.r. 

· 130!,,, p.143) (Un:lerscoriDg.supplied) •. · 

· To the extent tba t this provision attempt, s to mend or ampl 1 tr 
the unambiguous provieioD.8 o! A.tticle o! War 28 it is unauthor­
ized admin:!strative. legislation. )It 18 hardly riecessar;r to rely 
upon the pr:l.Ddple o! strict constructs.on 0!1 penal statutes to 
reach thia.coneluaion. "riel1 established principles govenii?Jg the 
elements ot the offense ot desertion under Article ot liar 28 in­
dicate tha.t tm requiaite int~t Dlm!t be entertained b;y tlw ab­
sentee at the ti.me he its his or anization or ce ot dut 
in order to be guilty o! a 'ri.olati.on ot that Article lLCJL,, 1921; 
par.409,, pp.343-345; Cl( 223309,, lianashian, 1.3 BR 363;. ~'-'~74591· 
Wicklund l.S BR 229; Cl( ~6, McGrath,, 18 BR 53; Cll 23.u.63,- .. 

···SlliCliir! lSBa 153; CK 0'236Sj'lqbre.nd; and authorities cited 
in thoae cases). It is noted !\rt.her that the Speciticat.1.on 

, alleges the intent to avoid hazardous ·~'t8 as concurring'with 
accuaeda 1 · absenti.Dg themselves without leave !rom their orgs.nisa­
·tion. .· · · . . : " · . · . . > · 

·.;. 

. . 6:. · . Acc~eda' unauthorized abeilnce continued. tc:r almost. a 
J11011th aJJd a halt, during which time tb97 !ailed· to surrender to 

. ' Jli.lltarr police, c\red their hair black,, travelled extemivel.7 
. tor the alleged purpose otfLnding their unit,, TI.sited catee .and 
. ·enjo19d the co~ o! 7oq we.men. Such ev:!dence would b&Te 
·supported the inf'erence tb&t, when they absented themaelns with­

... out authorit7 or at some ti.11119 dtring their' lm&uth.orized absence,, 
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they entertained the specific intent not to return to the 

.military se~vice. It tm Speci!ication bad charged deser-;.. 


. tion generally without alleging any speci.tic intent whatever, 

following the model spec1ticat1.on appearlDi on page 238; MCll, 

1928, .App.41 the erldence 'IC>uld have supported the .f1nding1 

ot guilty-, the. prosecution being· .tree, in the abseDCe O! a . 


-direct attack upon the Specitication because o.t its vagueness, 
or indetiniteness, to prove absenee llithout leave ac0ompanied 
b7 an7 or all o.t the specitie intents (l) not to return, (2) 
to avoid hazardous duty- er (3) to shirk important service .. 

~(Cll 245568. (1943), Clancy, Bull.JAG, April 1944, Vol.III~ No. 
4, see.4J.6(l4), p.142, 29 B.R. 215; Cl4 ET() 5117, DeFrankJ!°The 

. evidence in the instam. case shows the e:d.wt.ence o.t t.m first 
[intent b~t, as above 'shown, not· o.t the other two. Although 
.	desertion mq properll' be charged without an allegation o.t ·· 

specific intent, nevertheless when. a certain specific intent. 

is alleged it must be proved (CK 224765, Butler;-imll-:-JAG, 

Nov. 1942, Vol.I, No.6, sec.385, pp.322-323, 14 B.R. 179; Cll 


~~13ll63, Sinclair,,..Bull. JAG, April 1943, Vol.II, No·.4, sed•. 
385, pp.139-1401 ·18 B.R. 153). The following language .trom 
the Butler case is peca.liarly applicable here: 

"When, there.tore, the word 'desert' in a 

.speci.ticat1.on is .modi.tied, .as in the pre­

sent; case, by- tie phrase'** * 1n order 

to a10id hazardous duty it * *' 1 its mean­

ing is mrrowed am the justiciable issues 


·ot the Spe c:111 cation. are accorg.tngJ.T re­
. strieted. Furthermore, whee a ~pec:1tica­
tion alleges desertion w:tt.h an intent to 
avoid hazardous dut7, the proof must show 
such an intent. It the proo.t shows no 
such intent, but rather an intent not to 
return to .the service, there is a fatal 
variance between the allegata and. the 
probata and a .tin:liDg. ot guilt)" or deser­
tion based on such proot cannot be approved". 

1he necessiv tor holding the record ot trial herein 
legal.13" insut'tident; to support the .t:l.n::li~s o~ guilty ot deser­

' tion 110ul.d have been avoided ·had $.he Specification charged de­
. sertion generall7 dhout alleging Ul1' speci!ic intent.· Where 
\.the expected evidence imicates the likelihood that aecueed en­
. tertaimd. more thm one ot the mentioned intents or raises cbti:>t 
as to which ot them he ert.ertained, the specitication should 

allege desertion generally without limitation to only one speei._ 

tic intent, i;articularly when the absEnce_ is prolonged•. 


· 7. . (a) The record shows (R.3) that the trial took place 
only three days a.tter tre charges_nre served on acc'USed. De­
tense counsel, attar consulting both accused,, announced that 5958 
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the;r consented to trial at that time. In the absence or 

indication of prejudice to any o! accused.s 1 substantial 

rights, the irregularity may be regarded as hannless (CU 

ETO Ll!L.'3, Dick; and cases cited in CUETO 4564, Woods, Jr.). 


.. vvJJ- .. 
(b) At the conclusion or Perry's testimo~ on be­

halt of both a.caised, the law member ad"Vised Allen that re 
could still lil9.ke a sworn staten:mt in his behalf'. The follow­
ing .colloqu,y ensued: 

''Defeme (After consulting with Private Allen): 
Privat~ Allen elects to make a sworn state­
ment in one connection that has not. been 
brought out in Perry 1s statement. 

Law Meni>er: I.f Private Allen takes the ldt-. 
ness stand and makes a swom statement he 
can be questioned on anyth~ that is in the 
Specitication. 

Defense (ai'ter consul:;ing ldth Private Allen) i 
The accused elects to remain sileIJI;" (R30). 

-
The Manual ;n;,r Courts-Martial, 19.2S, prov.ides as tollows: 

"An accused person taking the stand as a 
.ldtness beooms subject to cross-examina­
tion like any other witness. So far as 
the latitu:ie of the cross-examination is 
discretionary with the oourt,a greater 
latitude ms.y properl7 be allowed in his 
cross-examination than in that· or other 
witnesses. When the accused testities 
in dm.ial or explanation or any otfense, 

· the cross-exanOnation mB;'j cover the whole 
·subject of his guilt or innocence o! that 
ofteme. ~ fact relevant to tb9 issue 
ot his guilt of such o!teMe or relevant 
to his .credil:d.lit)" as a witness is properlT 
.the subject ot cross-exanOnation" (par.121~ 
p.127). ,. . ... 

The toregoing language is un.ani>iguous and th~ ruling ot the 
,law member in accordance, tmrewith was proper. 

8. The charge sheets shOll' that accused ·perry !$ 22 

l6&rB nine months of age and enlisted 2 July 1942, at Camp'.. 

Bla~, Florida. Accused Alle·n is 21 years ten months of'., 
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age and enlisted 25 July- 1941, at Houston, Texas, to serve for 

three ye~s. Allen's service period is governed by the Service 

Extension Act of 1941. Neither accused had prior service. 


9. The court was legally constituted and hadjurisdiction 
ot the i:ersons and offenses. Except as herein noted, no errors 
injuriously affecting the substantial rights of accused were : 
c:ommitted during the trial. For the reasons stated, the Board ot 

· Review is of the op~on that .as to each accused the record of 
trial is legal]Jr sufficient to support only so much of the findings 
of guiltT ot the Charge and Specification against him a.s involve• 
findings.that he did at the ti.me and place alleged, absent hi.msel! 

. without leave .from his organization and did remain absent without 
' leave until he surrender..ed himself at the time and place alleged 
· in violation of Article ·or War. 61, and legallJ" sutticient to support 
the sentence. 

/ 	 . . . 
10. Pmitentiacy confinement is not authorized b1' .Ailticle of 

Vlar 42 for the of.tense of ·absenc~. ~ thout lea.ye (CM ETO 2432, purie; 
Cll ETO 2481, Newton; CM ETO 3234;•·'Gra:r). Confinement s'hou1d accord­

ingJ.7 	be in a place other than a penitenti&l7, Federal correctional 

institution or reformatory (Ibid.). . • 


__J_~_IJ._,·._Id_:'' __Judge Advocate -'~-- ...... 
I 

./h~ C. ~Judge Advocate 

~i.·~ i.Judge Advocate r 
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lst Ind. 

11ar Department, Branch O!tice of The Judge -Advocate General with 
the European Theater of O:t:erations. 5 FEB 194S TO: Command­
ing General, 6th Armored Division, APO 256, U.S. Army. 

l. In the case of Privates WILLIAM O. PERRY· '(l.4022411) and 
ROBERT ALLEN (18043470), both of Company A, 603rd Tank Destroyer 
Battalion. (Special), attention is invited to the foregoing holding 
by the Board of Review that as to each accused 'the record of trial 
is legally sufficient to support only so much of the findings of 
guilty of the Charge and Specification as involves findings that he 
did,;at the time and place alleged aosent himself without leave from 
his organization and remained absent without leave until he surrender­
'ed 	himself at the time and place alleged, in violation of Article 

of War 61, ·and legally sufficient to support the sentence, which 

holding is hereby approved. Under the provisions of Article of War 

50-k, you now have authority to order execution of the sentence. 


2. For 1he reasons stated in the holding, the designated place 
of co~ement of each accused Ehould b'e changed to a place other 
thari~~1pen~ntiary, Federal correctional institution or reformatory. 

3. In view of the reduction of the grade of the offense of 
each accused, I believe there should be a substantial reduction in 
the period of confinement. The average period of confinement imposed 
for absence from actual combat on conviction under the 75th or 
0.S-28th Article of War is considerably less. Accuseds 1 offense is , 
less serious. There is evidence of only one previous conviction of 
.accused Perry and none as to accused Allen. I do not believe that 
these accused should be separated from military service and freed 
from the hazards and dangers of combat by incarceration until all 
possibilities of salvaging their value as soldiers have been ex-· 
ha.used. The government should preserve its right to use their 
services in a combat area. In view of the irevailing policy in this 
theater of conserving manpower,· I recommend in the case ,of each 

. accused the designation of an appropriate disciplinary training center 
as the place of confinement for the reduced period Wi;th.suspension 
9£ the execution of the dishonorable discharge· until tie soldie:r•i~ 
releas~s from confinement. In the event that you Fe in accord ..with 
this recommendation. , supplemental actions should be forwarded to 
this office for attachment to the record of trial. 

· .: 4. Attention is invited to paragra}:h 6 of the Board's holding, 

in which I concur. In cases where the expected evidence indicates 

absence 'Without leave accompanied'by·several specific intents or · 


1 r~ses doubt as to which specific' intent was entertained by the 
absentee, the specification should allege desertion generally with~ 
out being limited to only one specific intent, particularq when 5 9 5 8 
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the absence ,is prolonged as in this case. Absence without leave, 
alwqe the m0st common military offense, still· exists even in a 
canbat area. In order·to convict of desertion, the specific 
intent required must be proved. It is not enough to prove onl7 
that accused was absent ahd tha. t his organization part:!'cipated in 
battle whil~ he was gone, although in this ease the latter !a.ct _ 
was l'.!Ot ··shown bf. the evidence. 

When copies of the publishefi. order are forwarded to this 
office they should be accompanied b7 the foregoing holding and 
thie indorsement. The file ~er of the record in this office is 
Cll ETO 5958. For convenience of reference please place that number 
in brackets at.the end of the ·order: (CM ETO 5958). . 

/#f?W-7 
7 7.B. c. JlcNEIL, 

Brigadier 	General, United States Arrlf3'1 
Assistant Judge Advocate General. 

• 
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Branch Office of The Judge Advocate General 
._ with the 

European ·Theater of Ouerations 
·- APO 887 ­

BOARD OF REVIEW NO. l l 4 JUL 1945 
CM ETO 8649 ..· 

UNITED. STATES ) 8CYl'H INFANTRY DIVISION 

v. 

I 
Trial by GCM, convened at .APO 80, 
U. s. Army, 3 March 1945. 

Private FB.F.D E. SIGLASEY Sentence (Suspended)s Dishonorable 
(36785057), Company A, discharge, totf\l forfeitures and 
317th lnfant17 confinement at hard labor for 

25 years. 

OPINION by BOARD OF RL'VIEi'l NO. 1 
Rlfrn, BURROW and STEVEN3, Judge Advocates 

l. The record of trial in the case of the soldier named above has 
been examined in the Branch Cffice of The Judge Advocate General with 
the European Theater of Operations and there found legally insufficient 
to support the findings in part •. The record of trial has now been ex­
amined by the Board of Review and the Board submits this, its opinion, 
to the Assistant Judge Advocate General in charge of said Branch Office. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE:· Violation of the 58th Article of War. 

Specification: In that Private Fred E. Siglasey, Company 
"A", 317th Infantry, did, in the vicinity of Erscherange, 
Luxembourg, on or about 24 January 1945 desert the service 
of the United States by quitting and absenting himself 
without proper leave from his organization and place 
of duty with intent to avoid hazardous duty, to-wit: 
participation in operations against an enemy of the 
United States, and did remain absent in desertion 
until he surrendered himself at or near Diekirch, 
Luxembourg, on or about 5 February 1945. 

He pleaded not guilty and, all of the members of the court present at 
the time the vote was taken con9Ul'ring1 was found guilty of the Charge 
and Specification. No evidence of previous convictions was introduced. 

- 1 -
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All of the members of the court present at the time the vote was · 
taken concurring, he was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to becol!le due, and 
to be confined at bard labor, at such place as the reviewing authority 
may direct, for 25 years. The r~viewing authority approved the sentence 
but suspended its execution. 

The proceedings were published by General Court-lfartial Orders 
Number 69, Headquarters 80th Infantry DiviSion, U. S. Arnry, 9 P:hrch 
1945. 

3. The only witness for the prosecution, the first sergeant of 
Headquarters Company, let Battalion, 3l?th Infantry, teetified that 
accused waA a member of Company A, 317th Ibfantry (R6). Between about 
15 January and 15 February 1945, the battalion \"as "attacking and holding 
offensive positions against the Germans". In Je.nua]'Y they were north­
east of Feulen, Luxembourg, and in the latter part of that month they 
were in Wiltz, Luxel!lbourg. During the. first two weeks of .February they 
were "back in l.~dernach for a rest - I believe it was for one week ­
and Diekirch for one week" (R7). On 24 January, accused, who was on 
duty as a 11PW chaser" for witness' company, was reported missing. The 
battalion was then located near Wiltz. Witness and others checked the 
area but were unable to find him, so wjtness 

11 called Company A for the man on special duty with 
Headquarters Company - they picked him up on the 
morning report there" (R7). 

Witness did not see accused again until the time of the trial (R7) • 
.. 

Morning reports of Cor.ipa."'lY A were adi:dtted in evidence, with­
out objection by the defense, showing accused absent without leave from 
his organization at Erscherange, Luxembourg, from 24 JanUSJ'y 1945 (Pros. 
E.xa .A B) until his return to duty at Diekirch, Luxembourg, 5 February 
1945 lPros.Ex.c), where the battalion was then located (R7-S).· 

4. After an expl~tion of his rights, accused elected to make an 
tmsworn statement through co'l.lllsel (R8), as follotrs 1 

"I was sent to the lOlst Evacuation Hospital on 
17 Decel!lber 1945 • While there I was X-rayed ll?ld 
spots were fomid on Dty' lung. However, the medical 
officer told me that they would disappear providing 
I had a rest. J.\y" mother r.as been troubled with 
tuberculosis for ma.ny years. As I was given no 
rest and because ~f'the condition of DIY' mother 
and the results of the :I.ray, it has caused me 
considerable worr,-" (R9). 

COt:f IO[iHIAL 
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5. The testimony of the first sergeant and the morning reports 
referred to above establish accused's absence without leave from 24 
January to 5 February 1945. VTith respect to the intent entertained 
by him at the inception of his unauthorized absence, the record shows 
merely that between 15 January and 15 February his battalion was en­
gaged with the enemy in Luxembourg, that for two weeks during the first 
half of February it enjoyed a rest period at ~~dernach and Diekirch and 
that prior to the time accused left (24 January 1945) he was on duty as 
a ""PIT chaser". Such evidence is legally insufficient to establish that 
accused absented hinIBel1' with the intent to avoid hazardous duty. The 
BoBTd of Review has repeatedly held that where, as here, there is no 
ev}dence'that accused1 s tmit was in combat at the time the absence 
commenced, or that conbat was then reasonably imminent and acCQ.sed aware 
of its imminence, and no evidence of the activity or tactical situation 
of his unit at that s:pecific time, there is no proof ot an intent to 
nvoid hazardous duty (CM ETO 8147, Pierce, and authorities,therein cited). 

The Staff Judge Advocate in his comment on the evidence 
' statess 

-,~<~. 
· ';."A~ a matter of fact the coripany entered combat 
._.. ····.before accused joined it 25 August 1941~ and con­

' tin'Ued in contact with the enemy tmtil the present 
date. There is nothing in the record to disclose 
that the company would not continue in contact 
with the enemy until the close of present hostili­
ties. From the evidence introduced, establishing 
an unexplained, unauthorized absence of 12 days 
during a period when the unit to which the accused 
belonged was in active combat with the enemy, the 
court coi.ll.d and very properly did infer as matter 
of fact, an intention on the part of the accused 
to avoid hazardous duty. 

The accused's duties, on the particular day he left, 
were those of Prisoner of War chaser with a battalion 
headquarters company. This is in itsel1' a: hazardous 
occupation. Operating at less than 500 yards from 
the actual rifle-firing infantrymen, he must advance 
and reli~ve the company PIT chasers of their burden 
and guard the Ns to·a collecting point from which 
they are ew.cuated to the rear. A reasonable man · 
would certainly believe that this was a hazardous 
occupation, since it is carried on within easy range 
of automatic weapons-rifle £ire and hostile mortars, 
to ~ay nothing of rockets and light artillery"• 

i.; ... ,-rlAL.. ~ , ' • ""L..&ti 

Encl 2 to D APP 78 - #23



(372) 

Had the prosecution properly introduced evidence of the additional 

~set forth by the Staff Judge' Advocate, and of accused's parti ­

cipation in such hazards of battle at the time of departure, the 

record would have been legally sufficient to sustain the findings of 

guilty as charged. But the court could not, nor may the Board of Re­

view on app9llate review, take judicial notice of these matters for 

they are not matters of conmo~ and general knowledge to the military 

establi~hment (CM ETO 8358, ~ and Corderman, and authorities therein 

cited). The Boartl of Review in the last cited case thus analyzed the 

scope or its judicial notice in a similar case: 


''The Board of Review will take judicial notice 
that the date of 12 January 1945 was during the 
closing stages of the great German winter offensive 
and that there were near that time he@vy battles 
in Luxembourg. Judicial notice will not be taken 
as to the exact location of enemy troops, their 
precise movement, nor of the amoimt, kind and 
proximity of enemy fire in the vicinity of Nieder­
feulen, on that date. Such matters are. not of 
common ~r general knowledge to the world at large, 
nor to the military establishment, but must have 
then been learned by presence on the field of 
battle or from classified communications. They 
can now be determined only from secret reports. 
Such knowledge is not common and general1 and ju­
dicial notice thereof would be improper \CM ETO 
6226, ~; as to military matters of which such 
notice may be taken, see CM ETO 7413, Gogol; 
CM El'O 6637, Pittala)n. 

There was thus nothing in the evidence to afford a reasonable basis for 

the inference of the alleged intent. The record, however, is lega:J.ly' 

sufficient to support the findings of guilty to the extent they find 

accused guilty of absence without leave• 


6. As in the ~ case, ~' tried by the same division as the 
instant case, the Board of Review views with misgivings the inadequate 
preparation and conduct of the proceedings in this very serious capital 
case. !he investigating officer reported that he had secured no state­
ments of witnesses (only one six-line statement by the first sergee.nt 
who testified at the trial appears in the'accompanying papers); the same 
officer stated that no explanatory or extenuating circumstances were 
developed; the advice of the Staff Judge Advocate consists o£ a mimeo­
graphed form; a first lieutenant sat as law member of the court; the· 
testimony of the sole witness wa.S reported on two pages; the defense asked 
him not a single question and offered no evidence upon the issues; the 
record does not.reveal that either the prosecution or defense addressed 

-4­
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an argument to the court; and the review of the Staff Judge Advocate, 
as ~bove indicated, is based largely upon facts not in evidence and 

· is most cursory in its treatment of the issues in the case. The follow­

ing comments of the Board of Review in the ~ case, supra, are appro­

priate and are reaffirmed:· 


"In view ~f the magnitude of the offenses 
charged, and the Anglo-Saxon tradition of a 
fair and full trial, it is thought that the 
Board of Review can state with propriety that 
these proceedings are not conducive to the 
appropriate contribution of justice to disci­

. pline in the .Arrpy, or defensible under public 
scrutiny"• 

7. The record shows (R2) that the trial was held only three days 
after the charges were served on accused. In view of his express consent 
to trial at that time (R6) and in the absence of indication of injury to 
his substantial rights, the error if a:ny wa.s harmless (CM ETO 8083, Cuble;z, 
end authorities therein cited) • 

. s. The charge sheet shows that acrused is 24 years four months of 
· age and wa.s inducted 7 January 1944 at Chicago; Illinois, to serve for 

the duration of the war plus six months. He had no prior service. 

9. The court was le~ally constituted and had jurisdiction of the · 
person and offense. Except as noted, no errors injuriously affecting the 
substantial rights of acctrned were committed during the trial. For the. 
reasons stated, the Board of Review is of the opinion that the record of 
trial is legally sufficient to support only so nru.ch of the findings of 
guilty as involves findings of guilty of absence without leave from 
24 January 1945 to 5 February 1945 and leg ly s ficient to support the 

sentence. h;J.. 
Judge Advocate 

4'! .~ Judge advocate 

IL~~~Judge .t:~ Advocate 

.:7r rnfNTIAL 
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1st Ind. 

Y!ar Department, Bra.'"lch Office of The Judge Advocate General with the 
European Theater of Operations. 14 JUL 1945 TOa Commanding 
General, United States Forces, European Theater, APO 887, U. s. A:rmy-. 

1. Herewith transmitted for your action under Article of 1'Tar 50h 
as amended by the Act of 20 August 1937 ('50 Stat. 724; 10 u.s.c. 1522} 

~and as further amended by the Act of 1 August 1942 (56 Stat.732; 10 
u.s.c. 1522), is the record of trial in the case of Private FREDE. 
SIGLASKY (36785057), Company A, 317th Infantry. 

2. I concur in the opinion of the Board of Review and, for the 
reasons stated therein, recommend_ that the findings of guilty of the· 
Charge and Specification, except so ImlCh thereof as involves findings 
of guilty.of absence without leave in violation of Article of War 61, 
be vacated, and that all rights, privileges and property of which he 
has been deprived by virtue of that portion of the findings of guilty 

,so vacated, vizt conviction of desertion in time of war, be restored. 

3. Inclosed is a form of action designed to carry into effect the 
recommendation hereinbefore made. Also inclosed is a draft GCM:> fer 
use in promulgating the proposed action. Please return the record of 
trial with required copies of CX:LD. 

/#t'k<i
E. C. McNEIL, · · 

Brigadier 	General, United States A:rrq, 
Assistant Judge Advocate.~~~------.... 

( Findings vacated in part in accordance with recommendation of 
Assistant Judge Advocate general. GCMO 313, ETO, 4 Aug 1945.) 

L\h\ iUc.11111\L 
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Branch Office of The Judge Advocate Generai 
with .the 

iuropean bater 
APO SS7 

BOABD OJ REVlEil NO. l 2 2 SEP 1945 
Cll :ETO 15223 

UNITED STATli:S 

l)~:~::,D::d at 
Deggendorf1 Germany1 9 June 1945• 

Private JOHN SKUCZAS 0.3490013), Sentence: Dishonorable discharge 
Company E,. lOth Intantr7 ) (suspended), total forfeitures and 

) confinement at hard labor for 15 
) .years. Delta Disciplinary Training 
) Center, Les Milles, Bouche du Bhone, France. 

OPINION b1 BOARD OF axvmr NO. l 
 
·BURROW, SmvENS and CAR.ttOU..t Judge .Advocates 
 

' 
- < l. The record of trial in t.he case of the soldier named above has 

been examineci-.._in the Branch Office of The Judge Advocate General with the 
· European Theater·and there found legal.1.7 insufficient to support the find• 

in.gs in part. The record of trial has now been examined by the Boa.rd of 
Review and the Board submits tbia.t its opinion, to the Assistant Judge 
Advocate General in charge of said Branch Office• 

2. Accused was tried upon the following Charge and Specification: 

CHARm.: Violation of the 5Sth .Article of War. 

Specificatiom In that Private John Skucz~s, Company .i:.t 
10th Intantry did, near Bastendorr, Luxembourg on or 
about .21 Jantiary 19451 desert the service of the 
United States by absenting himself without proper 
leave from bis organization, with intent to .avoid . · 
hazardous duty, to wit: combat against the enenv,,. 
and did remain absent in desertion until he was 
returned to bis organization on or about 16 February 
1945. 

He pieaded not guilty and, two-third~· of the members of the court present 
at the time the vote was taken concurring, was found guilty of the Charge 
and Specification. Evidence was introduced ot one previous conviction by 
special court-martial !or absence without leave for lJ days in violation of 
Article o!' Wa.r 61. '.Ihree-fourths or the members of the court present at 
the time the vote was taken concurring, he was sentenced to be .dishonorabl.J" 
discharged the service .t to forfeit'. all pay- and allowances due or to become 
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due, and to be confined at hard lal:or, at such place as the reviewing 
authority may direct, for 25 years. The reviev.ing authority approved 
the sentence but reduced the period of confinement to 15 years and 
as thu~ modified ordered the sentence duly executed, but suspended the 
execution of that portion thereof adjudging dishonorable discharge 
until the ooldie;r 1 s release .from confineirent, and designated the Delta 
Disciplinary Training Center, Les Milles, Bouche du Rhone, France,. as 
the place of confinement. The proceedings were published in General 
Court Martial Orders No. 165, Headquarters 5th Infantry Division, 
.AFO 5, u. s • .Army, 12 July 1945 • 

.'.3. · On 20 January 1945 accused, having been assigned to Company E, 
lath Infantry, reported with replacements and men being returned to 
duty to the cor:rpany rear command post (R4,S). lie spent the night there 
and was seen in the vicinity t.he next morning at 0700 hours (R5,9). 
Shortly thereafter 'When the truck left for the forward positions, he was 
absent and could not be found by search (R9) •. On 21 January the forward 
_echelon of the company lthad just completed an attack and was occupying. 
a sector of the front line"• The tactical command post was three or 
four miles north of Bastendorf,- Luxembourg (R.4) • Accused was not seen 
in'the company again during the period alleged (B4-5). Extract copies 
of competent,morning reports sho.'Ted absence ·without leave from 21 January 
to 16 February (Rll,;Pros,Ex•..l). · · · 

4. Accused, after the defense counsel stated that his rights as a. 
witness had been e:xplained to him' elected to remain silent and no evidence 
was introduced in his behalf (RllJ. 

5. The difficulty with this case is that there was no showing of 
existing hazards at the place where accused absented himself, or of 
hazards then impending of v.hich he must have lmown. The location of the 
rear command post was not shown, and the record is silent as to whether 
it was far removed from enemy fire or well within it:s range. Under opera­
tional tactics in this war, it could have been near or far from the enemy, 
dependent upon the situation.- As to impending hazards, accused was not 
proven to have been told what his assignment would be, or of any combat, 
or where the company was. He had just been returned to the company with 
other replacements. The proof that the company "had just completed" an 
attack, was no proof that there were, after he reached the trains, signs 
and sounds or battle from vhich he ImlS" have lmown or its existence and 
progress. Exact locations of our own and enell\Y troops, and the amount, 
kind and prox:imity of eneiey .fire, would have· been proper evidence. Unless 
we are 'Willing to hold that assignment in any capacity to an infantry 
company during ·war is hazardous duty, and all who leave it without per­
mission, are guilty of the coward17 offense of desertion,. the case must 
fall. We cannot hold that proo!' sh:ruld be so lax~ The Board o! Review 
will take ju.dicia1 notice of well lmown historical. facts, such as D-dq1 
the battle of the Bulge and the Rhine crossing, but it cannot take notice 
or the day to day location and operations of companies and divisions. It 
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is therefore our opinion that the evidence is legell~"sutticient only 
 
to mpport conviction or absence without leave in violation or .Article 
 
ot War 61 (CU E'IO S,358, ~and Corderman: Cl! :ETO .8649, Sicl.asld.). 
 
This case is of' the exact pattern of CY E'IO 75.321 Ramirez wherein there 
 
was no evidence o! circumstances under l'Jhich accused absented himsel! 
 

·	!ram which it could be interred that he knew his ·compe.cy was exposed to 
the hazards or battle and that his absence was motivated by a desire to 
avoid them.. The holdings in Qi E'ID 66371 Pittala., Cll ETO 70.321 Barker 
and Cll. E'IO 8955 1 ~ndoza,. are the antithesis of this and the Ramirez case. 
In those.cases the knowledge of the several accused as to the tactical 
situation was clearly inferable !rom the evidence. 

6. The charge sheet shows that the accused is 20 years 11 months 
or ·age and was inducted 10 February 194.3 at ill.entown, Pennsylvania, to 
serve for the duration or the war plus six months•. He had no prior service. 

7. The court was legally constituted and had jurisdiction o! the 
person and offense. No errors injuriously a!'tecting the substantial rights 
ot accused were committed during the trial. The Boa.rd of :Review is of' 
the opinion that the record o! trial is legally suf'ficient to BUpport 
only so much or the findings or guilty as involves findings of guilt7 o! 
absence without leave for the period alleged in violation o! Article o! 
War 6J. and the sentence. 

s. The designation of' the .Delta Disciplinary Training Center 1 Les 
l!llles, Bouche du Rhone, &ance, as the .place of 'col'lf'inement is. proper 
(Ltr., Hq. Theater Service Forces, European Theater, .AG 2.52 GAP-AGO, 20 
Aug. 1945). . . 

....,i,~""""Wl.'"'"''.,.Z-'i.,..~~..........-·-.----.--Judge Advocate 
 

~ t. ~ i Judge Advocate 

. . ' 
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1st Ind. 

1;·;ar Department, Branch Office of The Ju~e li.dvocate General with the 
European Theater 2 2 SEP 1945 TO: Commanding 
General, United states Forces, European Theater (Main), AFO 757,
u • s • li:r'rey. 

, l. Herewith transmitted for your act.ion under Article of War 
 
50-i, as amended by Act 20 .A.ugust 1937 (50 Stat. 724; 10 USC 1522) 
 
and as further amended by Act 1 k.ugust.1942 (56 Stat. 7.32; 10 USC 
 
1522), is the record of trial in the case of.Private JOHN SKUCZ.AS, 
 
(3.3490SlJ), Compa.rw E, 10th Infantry. 
 

2. I concur in the opinion of the Board of Review and, for 
the reasons stated therein, recommend that the findings of guilty of 
the Charge and Specification, except so much thereof as involves 
findings of guilty of absence without leave in violation of Article 
of War 61, be vacated, and that all rights, privileges and p:roperty 
of 'Which he has been deprived by virtue of that portion of the find­
ings of guilt;y so vacated, viz: conviction of desertion in time o:f 
war, be restored• 

.3. Inclosed is a fonn of action designed to carry into effect 
the recommendatd.on hereinbefore made. Also inclosed is a draft ~ 

•: for .Jlse in promulgating 'the propo3ed action. · Please return the record 
r tr . .. . .... . d • -- ,.....•IY"\ ••,a 1«.J.. _:::i.,..r r~q>•.:-r~ coo1es.-.u. -~· _ 

. . . ~· ~-".... '\(o 
· Brigad~~r e _ , U~$ll State~ I 

.t"..ss1ste.n u *illkcfte Gene 
• . .':. ' - r • q -.II ~- "' 

(----------~~~~~---~----------
( Findings of guilty of Charge and Specification, except so IID1Ch thereof as wolves 
findings of guilty of absebce without leave in violation of Article of War 61, 
• vacated. GCMO SOl, USFET, 23 Oct 1945)• 

-l- r j""/9 ~ 
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